





CASES IN EQUITY 


AUGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA 


AT RALEIGH. 


DECEMBER TERM, 1848, 


MARY HOWELL vs, JOHN HOWELL 4 AL 


Where an executor had assented to a legacy of personal property.to A. and 
delivered the property to her, and afterwards obtained an order of Court to 
sell the property for the payment of debts of the testator, Held, that A’s 
right to the property was complete at law, that she had a full legal remedy 
for any injury and therefore had no right to apply to a Court of Equity for 
an injunction to prevent the apprehended trespass. 

A Court of Equity will not interfere to prevent a trespass, except where the 
damage would be irreparable. 


Cause removed from the Court of Equity of Cleaveland 
County, at the Fall Term 1845. 
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The bill was filed in the Court of Equity for the County 
of Cleaveland at Spring Term 1844. It alleges, that 
about the year 1828, John Howel died, leaving a last will, 
in which the defendants were appointed executors: that 
soon thereafter they proved the will and qualified: that, 
among other things, the will contained a bequest of cer- 
tain negroes to the plaintiff for her life, remainder to the 
children of the testator: that soon after they qualified, 
the executors assented to the legacy, and delivered the 
negroes to the plaintiff, who has had them in her posses- 
sion ever since. 

The bill further alleges, that in January 1844, the de- 
fendants, upon a false allegation of debts outstanding 
against the estate, by an ex parte application to the Coun- 
ty Court, obtained an order of sale, and were about to 
take the negroes and sell them: that the plaintiff is Bla 
and infirm, and, in all probability, her estate will deter- 
mine by her death before an action at law for the injury 
could be terminated. The prayer is, that the defendants 
be enjoined from taking the negroes and selling them. 

The defendants answered, a reference was made to as- 
certain the debts of the testator; exceptions were filed ; 
and the case was set for hearing and removed to this 
Court for trial by consent. 


Bynum, for the plaintiff. 
Guion, for the defendants. 


Pearson, J. The defendants move, in this Court, to dis- 
miss the bill for want of Equity. 

We think the motion must be allowed. 

The assent of the executors vested the legal title in the 
plaintiff. If the defendants take the negroes and sell 
them, there is a clear and adequate remedy at law by an 
action of trespass, trover or detinue. The death of the 
plaintiff, preceding such action, would not prevent a re- 
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covery, by her personal representative, of damages, com~ 
mensurate with the value of her estate and the injury 
done. So that the damages, which the plaintiff seems to 
apprehend, cannot in the proper sense of the word be con- 
sidered “irreparable,” as in the case of ornamental shade 
trees, the value of which cannot be measured by dollars 
and cents; or a mine, the value of which cannot be 
known. 

The case presents the naked question, will a Court of 
Equity interfere to prevent a trespass, when the damage 
is not “irreparable.” This Court has never claimed or 
exercised such a jurisdiction. 

The bill must be dismissed with costs, it being a general 
rule, that a plaintiff, who files a bill, which has no Equity, 
must pay the costs. 


Per Curian. Bill dismissed with costs. 
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WILLIAM G. DAUGHTRY ADM’r. &c. vs. THOMAS REDDICK. 


When A. had been absent and not heard from for seven years, and, on the 
presumption of his death, administration was granted to B., and B. brought 
a bill against C., who had been an agent of A., praying for an account of 
what he had received as agent and payment of any balance in his hands, 
and C. in his answer stated, that from A’s. wandering habits, it was just 
‘as probable he was alive as dead; the cause being set down for hearing 
upon the bill and answers, Jt was held that when the Court decreed the 
payment of the money in C’s. hands, they might properly annex as a con- 
dition that before C. should pay it, B. should execute to him a bond of indem- 
nity. 

It is not proper in praying for process to call it the “People’s” writ of Subpe- 
na. Itshould be the “States” writ of Subpena. 


Appeal from a decree of the Court of Equity of Gates 
County at Fall Term 1848, his Honor Judge Bawey pre- 
siding. 

In October 1848, the plaintiff filed a bill, stating that 
Hiram Hurdle, formerly of Gates, was entitled to certain 
land and slaves in that county, and that, intending to go 
out of the State, about the year 1840, he appointed Red- 
dick, the defendant, his agent, to lease the land and hire 
out the negroes during his absence, and put him in pos- 
session for that purpose: That after making the appoint- 
ment Hurdle disappeared, and had not since been heard 
from ; and that at May term 1817, the County Court of 
Gates granted administration of his estate to the plain- 
tiff. The bill further stated, that the defendant atcepted 
the agency, and had continued to act under it up to the 
filing of the bill and had received considerable profit 
therefrom. The prayer was for a division and account, 
and a decree for a delivery of the slaves to the plaintiff, 
and payment of the money that might be found due for 
rents and hire. 
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The answer admitted the defendant’s agency, and set 
forth an account, showing a balance in the defendant's 
hands of $2,334 71, including certain notes and bonds 
held by him for some parts of the rent and hires. It sta- 
ted, that in November 1839, the defendant received from 
Hurdle a letter and power of Attorney, made in Boston 
on the 11th day of that month, authorising the defendant 
to take the management of his property, which had be- 
fore been confided to another person: that, for several 
years before that time, Hurdle had been absent from, 
home, and that at intervals the defendant heard from‘him ; 
but that he did not receive any two letters fromthe same 
place, and that the last time he heard from him was by let- 
ter dated January 2nd, 1840: that Hurdle then seemed to 
be wandering about the country without any settled res- © 
idence or calling: that the County Court granted admin- 
istration of his estate upon the presumption of his death 
by reason of his absence: but that the defendant believed 
it as probable that he was alive, as that he was dead.— 
It stated, further, that the defendant was desirous to set- 
tle his accounts as agent and deliver the effects and pay 
the money in his hands to any person authorised to re- 
ceive them and discharge him ; and that he was willing 
to make such delivery and payment to the plaintiff, if he 
would duly secure the defendant from any claim on him 
by or under Hurdle—whose death was not certain. 

The plaintiff set down the cause upon bill and answer; 
and moved for an immediate decree for the delivery of 
the slaves and securities for money, and also for the pay- 
ment of the balance of cash, admitted in the answer; 
and the same was decreed to be done, whenever the 
plaintiff should execute a bond to the defendant with 
sureties, to be approved by the master, to indemnify the 
defendant against any claim that might thereafter be set 
up against him by Hurdle or any person under him, in 
respect to the estate. 
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The plaintiff subsequently declined giving the bond, 
and filed the present bill to review so much of the decree 
as required the bond. The defendant demurred, and up- 
on argument the decreee was affirmed, and the plaintiff 


appealed. 


Jordan and Heath, for the plaintiff. 
No counsel for the defendant. 


Rerrin, C.J. The security decreed seems to have been 
under the circumstances, but a reasonable protection to 
the defendant. There must always be more or less un- 
certainty of the fact, when there is nothing else but the 
presumption of death from the absence of the supposed 
party deceased. That uncertainty is rendered greater 
here than it would usually be. The plaintiff could not in 
the bill allege the death postively, but left it upon the 
force of the administration, which was granted on the 
presumption. Besides, he set down the cause upon the 
answer, and that states the belief of the defendant, that 
Hardle was as probably living as dead, and the belief ap- 
pears to be the more reasonable from the previous course 
of life of that person. He had been actually absent for 
many years before 1840, during which he sometimes, but 
seldom, wrote home; and he seems to have had no 
family, fixed abode, or regular calling. He may, then, be 
yet alive; or, which is as probable, if dead, he may have 
made 2 will abroad, which, as he was a stranger, has not 
hitherto come to light. Just at the close of seven years, 
these are more than mere possibilities. If this person be 
either living or has made a will, the administration grant- 
ed to the plaintiff is absolutely void, and the defendant 
would be chargeable again for the effects to Hurdle or 
his executor. For the jurisdiction to grant administra- 
tion arises only, where the person is dead and has left no 
will. Graysbrook v. Fox, Pl. 276. Allen v. Dundas, 3 
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T. R. 125. Itis true, if the plaintiff had thought proper 
to sue at law, that he could have recovered, unless the 
defendant could have shown that the supposed intestate 
was in fact alive, or had made a will. The reason is, 
that the judgments of courts of law are absolute, and they 
cannot give conditional judgments nor provide indemni- 
ties. But the jurisdiction of the Courts of equity is not 
so straitened, and allows all proper protection to be pro- 
vided against any loss that may arise to a suitor from 
any act, which the Court requires him to perform. 
It isa power often usefully exercised. Money, for in- 
stance, is frequently directed to be paid to a party upon 
his apparent right to it in a particular stage of a cause, be- 
fore the right is conclusively determined—as, upon the 
dissolution of an injunction of a judgment at law, upon | 
his engagement to make it good, if it should be so de- 
creed in the progress of the cause. So, in the case of lost 
bonds or notes, the creditor may recover absolutely at 
law, if he can make out his case there. But if he sue in 
the Court of equity, he is always required there to give 
an indemnity, unless the destruction of the instrament 
be admitted. In the present case, if Hurdle be really 
dead intestate, the plaintiffcan sustain no inconvenience 
from the bond. But as that is uncertain, the risk ought 
to be borne by the plaintiff, who will have the fund, and 
he ought not to throw it onthe defendant, after taking 
the effects from him. 

The Court deems it a duty to notice a departure in the 
bill from the common prayer for process by calling it 
‘tthe People’s writ of suabpena. This, though a very tri- 
vial matter in itself, requires correction, as we know not 
what other liberties persons might take with the settled 
and proper forms of pleadings, if this were passed over 
silently. The constitation requires that all writs, like 
commissions and grants, should run in the name of “the 
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State ;” and that is authority sufficient, one would sup- 
pose, in favor of the precedents. 





Per Curiam. Decree affirmed with costs. 


KISANY RABY vs WILLIAM J. ELLISON. 


Where a testator, after giving various legacies, directed that the property 
given to his wife should be sold and the proceeds remain in the hands of 
the executor for the benefit of A. during her life, to be furnished to her 
from time to time at his discretion, and at her death to be equally divided 
among all her children, and the executor paid off all his debts and the 
legacies except that to A. Held, that, in a suit brought by A., after the 
death of the executor, against his administrator, for an account and pay- 
ment of this legacy, the administrator de bonis non ef the original testator 
was a necessary party, 


Appeal from a decree of the Court of Equity of Martin 
County, at the Spring Term 1848, dismissing the bill upon 
demurrer, his Honor Judge Catpwett presiding 

The bill alleges, that, by the will of John Wyatt, after 
payment of debts and certain specific legacies, all the 
balance of his property, consisting of land, negroes, &c, 
was loaned to his wife for life, and after her death was 
to be sold by the executor, and the money arising from 
the sales, was to remain in the possession of the executor 
for the benefit of the plaintiff during her life, to be fur- 
nished to her frcm time to time at the discretion of the 
executor; and at her death to be equally divided between 
all her children; That Lawrence Cherry, the executor, 
qualified and took the estate into his possession ; paid off 
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all the debts of the testator; assented to all the legacies; 
paid off all the legacies except the legacy due to the 
plaintiff; and delivered over certain property to the wid- 
ow, asthe residue to which she was entitled for life; 
that the widow died in 1837; that the said Cherry sold 
all the property, which had been delivered over to her, 
and received from the sale thereof the sum of $1000, or 
other large sum; that the said Cherry filed no inventory 
and made no settlement of the estate of the testator, and 
died intestate in the year 1846, having paid the plaintiff 
only the sum of ten dollars towards her legacey. 

The bill further alleges, that the testator bequeathed, and 
desired, that, if his executor should die before the estate 
was fully settled, the executor or administrator of his ex- . 
ecutor should carry the will into execution and settle 
the same; that the defendant had been appointed admin- 
istrator of the said,Cherry, but had renounced as execu- 
tor of the testator, and declined having any thing to do 
with his estate. 

The bill prays for an account of the estate of the 
testator, so as to ascertain the trust fund, which was or 
ought to have been in the hands of the intestate of the 
defendant; that the amount found due may be paid to 
the plaintiff, and for general relief. 

The defendant demurred for the want of parties ; upon 
argument the demurrer was sustained, and the bill dis- 
missed. And the plaintiff appealed. 


Rodman, for the plaintiff submitted the following ar: 


gument: 
It seems to be contended on the part of the defendants, 


that the clause requiring the proceeds of the sale to be 
paid to the plaintiff at “the discretion of the executor’ 
gives the executor a beneficial interest in the legacy. 

In answer to this proposition, see 2 Sto, Eq. Jur. sec. 
1068. Burt v. Offly, 1 Ch. R. 246. 1 Jarman on Wills, 


37 
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335-6, and cases there cited. Morrison v. Kennedy, 2 
Ire. Eq. 279. 

It is also contended by the defendant, that an adminis- 
trator de bonis non of John Wyat is a necessary party to 
this bill. 

This proposition seems founded on the idea that the 
fand was in the hands of Cherry, the executor, as execu- 
tor simply, whereas it is submitted that the clause in the 
will constitutes Cherry a legatee in trust—a trustee—as 
much as if Cherry had been individually named, as in 5 
Ire. 87, and not also appointed executor, and that, having 
once accepted the trust, it was incompetent for him or his 
administrator to renounce it and he was and his adminis- 
trator is bound to pay over to his cestui que trust. This 
distinction is made in Byrchall v. Bradford. 6 Mad. 235, 
cited Williams on Executors, 860. Etheridge v. Bell, 5 
Ire. 87. . 

It is clear that Cherry assented to the legacy and acted 
as trustee, for he made payments to the cestui que trust 
which as executor simply he had no right to do. 


No counsel for the defendant. 





Pearson, J. In answer to the objection, that an admin- 
istrator de bonis non is a necessary party, it was contended 
by the plaintiff’s counsel that, as Cherry had paid off all 
the debts, assented to the legacies, paid off all the legacies, 
except the legacy due to the plaintiff, and delivered over 
to the widow certain property as the residue, his duties 
as executor had terminated, and he was to be considered 
as having received and held, as trustee for the plaintiff, 
the proceeds of the property sold after the death of the 
widow ; and that there was no more necessity for having 
an administrator de bonis non a party, than there would 
be, if a third person had been, trustee, and had received 
the trust funds from the executor; for this position the 
ease of Birchall v. Bradford, 6 Mad. 235, was cited. 
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If the amount of the trust fund had been certain, or 
been made certain by a settlement filed by Cherry, the 
executor, there would be much force in the argument, and 
it would be sustained by the case cited. In that case the 
amount of the trust fund was certain, to wit, £2000; in 
this case, it is wholly uncertain, to wit, the proceeds of 
the sale of what property may be left after paying debts 
and legacies and subject to a life estate of the widow; 
and to ascertain its amount, it will be necessary to have 
a general account of the estate of the testator. This 
general account is prayed for and is necessary to the re- 
lief sought. It is this which distinguishes the two cases ; 
for it is clear, that a general account of the estate of the 
testator cannot be taken, without a representative of the | 
testator. 

There is another point of view,in which the bill is de- 
fective asto parties. The plaintiffis entitled to the bene- 
fit of the trust fund for her life, at the discretion of the 
executor, with a limitation over to her children. 

Several questions may arise as to the extent of the 
plaintiff’s interest. Will she be restricted to the interest 
of the trust fund during her life? Or will she be allowed 
to use a part of the principal, if necessary for her main- 
tenance? In these questions the children, if there be any, 
are interested, and if there be none, then, upon failure of 
the limitation, over an interest will remain undisposed of, 
and an administration de bonis non will be necessary for 
its distribution. So that the children, if there be any, and 
the administrator de bonis non, if there be no children, 
are necessary parties, because they are interested in and 
will be bound by the account, which may be taken of 
the estate of the testator, and because they are interested 
in the questions, as to the extent of the plaintiff’s interest 
in the trust fund. 

We concur with bis Honor and think the demurrer was 
properly sustained, and that the bill ought to be dismissed. 

Per Curiam. Decree affirmed: 
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JOHN K. McGUIRE 4 AL. vs. JONATHAN EVANS & AL. 


Where a testator bequeathes Bank Stock generally, without saying it is the 
bank stock he owns, the bequest will be general and not specific. 

But, when, after giving several legacies of bank stock, in giving another legacy 
of bank stock he uses this expression ‘in case there should be any deficien- 
cy in the bank stock, which I hold at my death, as compared with the 
amount bequeathed in my will and testament.” Held that he meant 
the stock he should then have, and therefore the legacies were specific and 
not general. 

Held further that the bank stock being insufficient to discharge the legacies, 
the legatees are entitled to have what stock there may be applied pro rata 
to the payment of these legacies and that the deficiencies are to be suppli- 
ed out of the residue of the estate. 

A testator directs, among other things, as follows ; “ In case my Bank Stock 
should not be absorbed in the payment of debts which may come against 
my estate, then and in that case I give and bequeath to A. two shares of 
the Bank Stock &c.” There were no debts, to which the bank Stock 
was applied but there was not stock enough to satisfy previous legacies. 
Held, that this bequest failed, because of the failure of the fund, out of 
which it was to come. 

When the same property is, by the same will, given to two different legatees, 
they take moieties. 

The cases of Davis v. Cain, 1 Ired. Eq 304, and Field v. Eaton, 1 Dey. Eq. 
283, cited and approved. 


Cause removed by consent from the Court of Equity of 
Cumberland county, at the Spring Term 1848. 

The bill is filed to recover from the defendant Evans, 
the executor of John Keliy, legacies claimed by the plain. 
tiffs under his will. Mr. Kelly, by will, devised to his 
wife, in the first clause of it, a large portion of property, 
both real and personal, among which are “the negroes, 
Caroline and Henry, children of Henry and Mary.” He 
then goes on to say: “I also give and bequeath to my 
dear wife, absolutely, fifty shares of the Capital Stock of 
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the Bank of Cape Fear.” In the same clause he gives to 
his wife for life two other negroes, Bill (shoe-maker) and 
Tibby, and “also the dividends upon twenty five shares of 
the capital stock of the Bank of Cape Fear,” and after 
her death Bill and Tibby are given to Benjamin Rush. 

By the 3rd clause, “ twenty shares of the capital stock 
of the Bank of Cape Fear,” are given to John K. McGuire, 
and by the 5th “ten shares of the capital stock of the 
Bank of Cape Fear” are given to Patrick Murphy. The 
6th clause gives to Frances Cascy a negro slave “Etty, 
child of Henry and Mary,” and twelve and a half shares 
of “the capital stock of the Bank of Cape Fear.” 

The 7th clause gives, in the same words as in the pre- 
ceeding section “ twelve and a half shares in the Capital . 
stock of the same Bank to Andrew B. Casey.” The 8th 
clause gives to John Kelly McGuire twelve shares of the 
same stock, and the 18th give thirteen shares of the cap- 
ital stock of the same Bank to Margaret Casey. The 
14th clause isin the following words: “In case there 
sall be any deficiency in the Bank Stock, which I hold 
at my death, as compared with the amount bequeathed 
in my will and testament, then in that case, the amount 
limited and given to my wife, is not to abate, but the de- 
ficiency must fall on the other Bank Stock given to the 
other legatees exclusively.” To this will the testator 
has annexed several codicils. In the first he directs, as 
follows: “and in the event my Bank Stock should not be 
absorbed in the payment of debts, which may come 
against my estate, then and in that case.1 give and be- 
queath to my executors and the survivors of them, ten 
shares of the Capital Stock of the Bank of Cape Fear,” in 
trust for Catherine and Mary Fitzharris. This legacy is 
claimed by these legatees to be made up to them out of 
the general residue of the estate—the particular fund’ 
having failed. The Bill, after setting forth the above 
legacies, in substance, states, that the testator, at the 
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time of his death, had but 117 shares of stock in the Bank 
of Cape Fear, and that the number devised by him, ex- 
clusive of ten shares to Catharine and Mary Fitzharris, 
was one hundred and thirty two: That the executor had 
transferred to Mrs. Kelly the fifty shares, given to her, 
and had still in his possession sixty seven. It further 
states, that there are no debts or liabilities of the testator 
of the nature of those stated in the 14th clause, and al- 
leges, that the legacies to the Fiztharris were made de- 
pendant on the existence of the fact, that his Bank Stock 
was exhausted by such claims. The bill charges, that 
the girl Caroline, given in the first clause of the will to 
the testator’s wife, Ann Kelly, is the same girl, who, in 
the 6th clause, is given by the name of Etty to the plain- 
tiff, John K McGuire, in trust for the plaintiff, Frances 
and that, therefore, the said Ann and Frances held her as 
tenants incommon. And the plaintiffs insist, that the 
legacies of the Bank of Cape Fear Stock are general, and 
as there are not shares sufficient belonging to the estate 
to satisfy all the said legacies, that they are entitled to 
have the sixty seven shares, applied pro rata to their res- 
pective legacies, and that the residue of the estate will 
be resorted to, to supply the deficiencies, as far as it will 
go; and that they have now the right to demand an ac- 
ccunt and settlement. The widow. Mrs. Kelly, is dead. 
The prayer of the bill is for an account and payment of 
the legacies. 

The answers admit the facts set forth in the bill. The 
defendant, Jonathan Evans, executor of John Kelly, craves 
the instruction of the Court, and claims, that the legacies 
to the plaintiffs of Cape Fear Bank Stock are specific and 
not general ; and that the said legatees have no right to 
resort, on failure of the said stock to meet the said lega. 
cies, to the residue of the estate ; and that the legacies to 
the Fitzharris’ must fail altogether. The answer of 
John Rose and his wife, Margaret, claims their legacy as 
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a general one, and that any deficiency of stock on hand 
must be made up out of the residue. Jonathan Evans is 
the executor of John Kelly and the administrator of Mrs. 
Kelly, who is dead. 


W. Winslow, for the plaintiffs. 
Strange and Husted, for the defendants. 


Nasa, J. The first question, that presents itself, is as 
to the nature of the bequests of the Bank Stock ; are they 
general or specific? Mr. Roper defines a general legacy 
to be a testamentary gift of personal estate generally ; 
and a specific legacy to be a bequest of particular things, 
distinguished from all others of the same kind. In the 
will of Mr. Kelly, in every instance, in which he gives 
the Cape Fear Bank Stock, he uses the general words, so 
many shures of the capital stock of the Bank of Cape Fear. 
If the answer to this question depended alone upon the 
words used in making the bequest, we should, without 
hesitation, pronounce the legacies, general. Nor would 
the fact, that the testator, at the time he made his will, 
had stock in that Bank to the amount bequeathed. vary 
the construction. 1 Rop. on Leg. 157. In order to have 
that effect, it must appear upon the face of the will, that 
the testator meant the identical stock owned by him— 
the intention to make it specific must be clear ; for Courts 
of Equity incline to consider legacies general rather than 
specific. Thus the word “my,” preceding the word “stock” 
will sufficiently show the intention. Barton v. Cooke, & 
Ves. 461. 4 Ves. 750. Davis § wife v. Cain’s Ex’r, 
1 Ire. Eq. 304. To render such a bequest specific, it is 
essential, that the testator, in the will, in connection with 
the bequest, should refer to the stock he then has, or ex- 
press the intention, that it should come out of that stock. 
If such intention does clearly appear from the will itself 
his intention will make the bequest specific. 1 Rop. 164. 
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Sleech v. Thorington, 1 Vez. Sr. 561. If the will of Mr. 
Kelly be tested by the above rule, it will, we think, very 
clearly appear, that the bequests of the stock are specific. 
In the 14th clause, the language is clear, as to the stock 
he had in his mind, when he devised it—his words are 
“'n case there shall be any deficiency in the Bank Stock, 
which I hold at my death, as compared with the amount 
bequeathed in my will and testament,” &c. There can 
be no doubt what stock the testator meant. He meant, 
evidently, the stock he then had; and if so, they are 
specific legacies—not general. 

The second question submitted, is as to the legacy to 
the two Fitzharrises. Weare of opinion, that the bee 
quest fails, because of the failure of the fund out of which 
it was tocome. This bequest is specific in its nature, 
and it is of the nature of specific legacies, that when the 
specific fund fails, the legatee will not be entitled to any 
satisfaction out of the personal funds of the testator. 1 
Rop. 150. 

The 3rd question is as to the negro Caroline. In the 
Ist clause, she is given to Mrs. Kelly under the name 
of Caroline, and in the 6th she is given to Frances Casey 
under the name of Etty. When the same property isby | 
the same will given to two different legatees, they take 

\ moieties. So that one half of the value of Caroline be- 
\ longs to the estate of Mrs. Kelly, and the other half to 
Frances Casey. Field v. Eaton, 1st Dev. Eq. 283. An- 
other question was made at the Bar, as to the maintain- 
ance of the aged negro Tibby. We do not decide 
that question, as it is one which arises exclusively be 
tween two of the defendants, and with which the plain- 


tiffs have no concern. 


Per Curiam. Teclared accordingly. 
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NANCY McDANIEL & AL. vos, DANIEL STOKER & AL. 


There is a difference in the course of the Court, upon an injuuction to stay 
proceedings at law and a sequestation. In the former the injunction will 
be dissolved, upon the coming in of the answer, if the equity of the Bill be de- 
nied fully and fairly, and a dissolution will be decreed. But in the case of @ 
sequestration, the right of the plaintiff to have the property secured, du- 
ring the litigation, does not depend upon “‘the equity confessed by the an- 
swer;” and the Court having secured the fund, will keep it secured, until 

_ the rights of the parties are adjudicated, unless the the application was im- 
providently granted, or unless, upon the the comingin of the answer, it 
appears, taking the whole together, that the claim of the plaintiff is un- 
founded, or the security, which has been obtained, is unnecessary. 


Appeal from the Court of Equity of Stanly County at 
.the Fall Term 1846, from a devree ordering a sequestra- 

tion, which had been theretofore issued in the cause, to be 
dismissed, his Honor Judge Serrue presiding. 

The bill alleges, that James Coleman died in the year’ 
1811, leaving a will, which was admitted to probate in the 
County of Montgomery, and that Elizabeth Coleman, his 

- widow,'who is one of the defendants, being therein appoint- 
“ed executrix, duly qualified as such: That, in the said 
will, a bequest is made to Eliza Coleman, a daughter of 
the testator, of a negro woman Edy, one horse, bridle 
and saddle, and one bed and furniture: that Eliza died © 
intestate before she received any of the property: that 
Edy had a child, Ellick, both of whom are in the posses- 
sion of the defendant Daniel Stoker: that the plaintiffs 
Richmond P. Coleman, James Coleman, Mary McDaniel 
and Nancy Roseman, and the defendants, Elizabeth Cole- 
man and Sally, the wife of the defendant Daniel Stoker, 
are the next of kin of the said Eliza: that James Cole- 
man, for a valuable consideration, has sold his inter- 
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est in the estate of the said Eliza to Mathias Moore, one 
of the plaintiffs, and Nancy Roseman has sold her inter- 
est to Daniel A. G. Palmer, one of the plaintiffs: that 
Mathias Moore, at the November Session of the County 
Court of Stanly, was appointed the administrator of 
the said Eliza: that, as administrator, he applied to the 
defendants for the property bequeathed to his intestate 
for an account of the hires, and profits, and for any resi- 
duary portion of the estate of the said James Coleman, to 
which his intestate was entitled; but the defendants re- 
fused to deliver.the property, or to render any account, 
insisting that the defendant, Elizabeth, had some years 
before been appointed the administratrix of the said Eli- 
za in the County of Montgomery, and had, as adminis- 
tratrix, taken possession of all her estate, and had deliv- 
ered the slaves, Edy and Ellick, to the said Stoker, one 
of the defendants, who now sets up claim to them under 
an alleged gift, made to him by the defendant Elizabeth. 
The bill charges, that the plaintiffs are not able to as- 
certain, whether the said Elizabeth was appointed ad- 
ministratrix in the County of Montgomery, as alleged, or 
not, beeause the records of that County have been des- 
troyed by fire: that if she was not so appointed, the 
plaintiff Moore, as administrator, is entitled to the propere 
ty and to an account, to enable him to settle with her 
next of kin; if she was so appointed, then the plaintiff, 
being entitled to distributive shares, are entitled to an 
account ; that the defendant, Stoker, at the time he re- 
ceived the negroes, well knew, that the said Elizabeth 
had no property, having conveyed all she owned to. the 
said Stoker: that they have no remedy upon her admin- 
istration bond, if she ever gave one, as it was destroyed 
with the records of Mongtgomery County, and no proef 
can be made of its execution or who were her sureties ; 
and that the defendant, Stoker, is a man of but little prop- 
erty, besides the negroes, and as he sets up an absolute 
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claim to them, the plaintiffs fear, that he will abscond, 
and carry them to parts unknown. 

The prayer is for an account, and that a writ of se- 
questration issue, commanding the sheriff to take the ne- 
groes into his possession, and hold them, subject to the 
order of the Court, unless the defendants give bond for 
the forthcoming of the negroes. 

The defendant Elizabeth died before she answered.— 
Stoker and wife deny, that James Coleman left a will, 
and insist, that he died intestate, alleging, that the 
paper writing executed by him was in operative as a will 
for the want of capacity, and had never been admitted to 
probate. They allege, that, at April Term 1827 of the 
County Court of Montgomery, Elizabeth Coleman was 
appointed the administratrix of Eliza Coleman, and insist 
that the appointment of the plaintiff Moore is void.— 
They insist, that the legacy to Eliza, if James Coleman 
let a will, never vested, as she died under age and with- 
out children. The answer then alleges, that Elizabeth 
had in her possession the negro, Edy, from the year 1842, 
when she sold Edy and her child, Ellick, to the defend- 
ant; and that during all that time, Elizabeth claimed 
Edy, and Ellick, after his birth, to be her own; believed 
her to be her own, and exercised acts of ownership and 
exclusive dominion over her: that in 1842, Elizabeth be- 
came old and infirm, and conveyed Edy and her son, Ellick, 
to the defendant for a valuable consideration, to wit : $250, 
and an agreement on the part of Stoker to maintain her. 
He denies any intention of removing the slaves, and al- 
leges, that he has property sufficient to discharge all his 
liabilities. 

The defendant Stoker also alleges, that in 1838 the 
plaintiffs, Mary McDaniel and Richmond P. Coleman, for 
valuable consideration, conveyed to him all their inter- 
est in the estate of James Coleman, which conveyance, he 
alleges, includes Edy and Ellick ; and that in November 
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1845, he purchased the interests of the plaintiffs James 
Coleman and Mary Roseman in the estate of James Cole- 
man Sr., and that the plaintiff Palmer, for a valuable con- 
sideration, agreed to dismiss the bill and enter a retrazit. 

At the filing of the bill, the plaintiffs obtained an or- 
der, directing the sheriff of Stanly County to take the 
slaves Edy and Ellick into his possession, and hold them, 
subject to the order of the Court, unless the defendants 
entered into bond in the penal sum of $1200, for the forth- 
coming of the slaves. The defendant Stoker gave the 
bond accordingly. 

Upon the coming in of the answer, the defendants 
moved to discharge the sequestration, and “it appearing 
to the Court, that the defendants had sufficient property 
to meet their liabilities, and that there was no intention 
to remove the property, it is ordered and decreed, that 
the writ of sequestration be discharged.” From which 
order the plaintiffs were allowed to appeal. 


Strange, for the plaintiffs. 
Winston, for the defendants. 


Pearson, J. The question is, whether the motion to 
* discharge the sequestration ought to have been allowed. 
We think it ought not, and that there is error in the in- 
terlocutory order, appealed from. 

The plaintiffs claim to be entitled to an account, and 
to a portion of the property, as a part of the next of kin 
of Eliza Coleman, alleging, that it was bequeethed to 
her by James Coleman; that Elizabeth Coleman, the 
executrix, committed a breach of trust, by transferring 
the property to the defendant, Stoker ; and that they fear 
the property will be removed, because the defendants 
have but little property, and Stoker denies their right, 
and sets up an absolute title in himself; and that they 
will lose the fruits of their recovery, if they should. suc- 
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ceed in establishing their claim, unless the property is 
secured. 

- The plaintiffs, by this bill, certainly make out a prima 
facie case, and, if the fund be in any danger, they havea 
right, by the practice of this Court, to have it secured, un- 
til the hearing, by the appointment of a receiver, or by a 
sequestration, as was done in this case, which is, in effect, 
the appointment of a receiver, but in a manner less apt 
to injure the defendants, by allowing the property to be 
retained, provided a bond be given for its forthcoming. 

We apprehend his Honor fell into the error by not ad- 
verting to the distinction between a case like the present, 
and the ordinary case of aa injunction to stay execution 
upon a judgment at law. 

In the latter case, upon the coming in of the answer, if 
the equity of the bill be denied fully and fairly, the de- 
fendant is entitled to a dissolution of the injunction ; for, 
the right at law being admitted, a Court of Equity will 
not interfere with the legal remedy, except upon “equity 
confessed,” or, at least, “not denied by the answer.” 

In a case like that under consideration, the right of the 
plaintiffs to have the property secured, pending the litiga- 
tion, does not depend upon the “equity confessed by the 
answer ;” and the Court, having secured the fund, will 
keep it secured, until the rights of the parties are adjudi- 
cated, unless the application was improvidently granted, 
(which will sometimes be the case, because, by our mode 
of proceeding, the application is an ex parte one ;) or un- 
less upon the coming in of the answer, it appears, taking 
the whole together, that the claim of the plaintiffs is. un- 
founded ; or that the security, which has been obtained, 
‘was unnecessary. 

Taking the bill and answer together, it does not appear, 
that the claim of the plaintiffs is unfounded. 

It is admitted, that the property once belonged to James 
Coleman, If he bequeathed the property to Eliza Cole- 
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man, of whom the plaintiffs are a part of the next of kin, 
their rights are clear, and the fact that Elizabeth Cole- 
man administered upon the estate of Eliza, as is alleged 
by the defendants, does not affect their rights, but merely 
the mode of asserting them; indeed, this fact raises a 
strong presumption, that Eliza was entitled to some pro- 
perty; otherwise, why take administration upon her 
estate? Ani it is difficult to conceive, how the title of 
James Coleman was ever divested. Elizabeth Coleman 
must have retained the possession, either as executrix 
rightfully, or in her own wrong, or as one entitled to a 
distributive share ; and her long possession could not di- 
vest the tithe, while the estate was unrepresented ; so 
that there is an obvious contradiction and want of fair- 
ness in the defendants’ allegation of her long possession, 
and great hardihood in the attempt to set up title in her, 
‘because she claimed Edy to be her own, believed her to 
be her own, and exercised acts of ownership and dominion 
over her;” which circumstances may induce the belief, 
that the defendant Stoker, has been tempted by the de- 
struction of the records of the County of Montgomery to 
set up an exclusive claim to property, which, in truth, be- 
longs to him in right of his wife and the plaintiffs, as 
tenants in common of the equitable estate. 

Nor does it appear, that the application to have the 
property secured, pending the litigation, was unnecessary. 

It is true, the defendant, Stoker, swears, “that he has 
property sufficient to discharge all his liabilities ;” but it 
does not appear, whether he includes among his liabili- 
ties, that of being called upon to account for this property. 
It is also true, that he denies any intention of removing 
the property. That may, or may not beso, It is certain, 
that he sets up an exclusive claim to it, and is not able 
to account satisfactorily for the manner, in which Eliza- 
beth Coleman, under whom he claims, acquired title, 
otherwise than by a flagrant breach of trust, which 
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he must have known. The interlocutory order, discharge 
ieg the sequestration, must be reversed, and the plaintifis 
have costs in this Court and the Court below. 

This Court does not intend to intimate an opinion, that 
the bill, as now framed, is sufficient to enable the plain- 
tiffs to obtain relief. We do not enter into that considera- 
tion, as the bill, if defective. is open to amendment, and 
the case is now before us upon an interlocutory order., 


Psr Curiam Decree below reversed with costs, 


DANIEL A. GILLESPIE 4 WIFE ve. JOHN FOY & AL. 


A. purchased a tract of land iu fee, and died intestate, leaving two infant 
children, one of whom died intestate and without issue leaving her brother 
B. her heir at law. 3B. afterwards died intestate, without issue, mother or 
brother or sister. In his lifetime his guardian sold the land under an order 
of the County Court. B. left a paternal grand-father and maternal grand- 
mother, and also one paternal aunt, and several maternal aunts, the chi’. 
dren of the grand-mother by a second marriage. Held, that the land 
would have gone to the paternal aunt, if it had not been sold, and the pro- 
ceeds of the sale, under our Act of Assembly, must go in the same way. 

As to the personal estate of B, Held, that the grandfather or grandmother 
takes to the exclusion of the Aunt. 

The grand-fathers and grand-mothers, as to the personal estate, take equally. 

The case of Wilkerson v. Brackett, 2 Ire. 315, cited and approved. 


Cause removed from the Court of Equity of Rockingham 
County, at the Fall Term 1848. 

George Webster purchased a tract of land in fer, and 
died intestate in September, 1846, leaving two infant 
children, Mary E. Webster and John F. Webster, to whom 
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the land descended from him. Afterwards Mary E. died, 
and her share of the land descended to her brother. On 
the petition of John Foy, the guardian and maternal 
grandfather cf John F. Webster, the land was sold by a 
decree of the Court of Equity and the proceeds came into 
the hands of the guardian. John F. Webster was also 
entitled to a considerable personal estate ; and he died 
intestate in January 1848, without issue, mother, brother, 
or sister. Administration of his estate was taken by John 
Foy, the grandfather. His nearest relations at his death 
were his grandfather, just mentioned, and his paternal 
and maternal grandmothers, and the plaintiff, Gillespie, 
who is his paternal aunt, and was the only child of her 
parents except the said George, and also several uncles 
and aunts, the children of the said Foy and wife, and of 
the paternal grandmother by a second marriage. 

The bill is filed by Gillespie against the grandfather 
and the two grandmothers, and it prays that she may be 
declared to be entitled to the money which arose from 
-the sale of the land, and also to the whole or a part of the 
intestate’s personal estate. 


No counsel for the plaintiffs. 
Morehead, for the defendants. 


Rurrin, C. J. As the land descended to the propositus 
from his father and from his sister, who derived her share 
by descent from the father, it would, if not sold, have de- 
scended from John F. Webster to the plaintiff, under the 
4th canon of descents, as the only sister of his father and 
the nearest relation of the propositus ex parte paterna, ex- 
cept the grandmother, who is not within the proviso to 
the 6th rule. Waéilkerson vy. Brackett, 2 Ire. 315. Then, 
by the Act of 1827, Rev. St. Ch, 55, Sec. 27, the money, 
into which the Jand was converted, goes, as the Jand it- 
self would, had it not been sold ; for the owner of it, the 
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prepositus, being an infant at his death, ‘could not make 
a valid disposition of it as money. It therefore belongs 
to Mrs. Gillespie and her husband, the plaintiffs, as land, 
and it must be invested and secured.as such, unless they 
dispose of the fund in a legal manner, as if it were land. 

The questions made as to the personal estate have been 
long settled. The grandfather or grandmother, being 
one degree nearer than an uncle or aunt, takes to the ex- 
clusion of the latter. Blackborough v. Davis, 1 Wms. Pr. 40. 
Woodruff v. Wickworth, Pr. in Chan. 527. Indeed the 
grand-parents are in equal degree with brothers and sis- 
ters, and that is said to be the only exception to the rule, 
that relations in equal degree take equally ; for brothers 
and sisters exclude the grand-parents. -For that exeep- — 
tion Mr. Christian thinks no good reason can be givea. 
2 Bi. Com. 516, note. But it seems evidently to.arise by 
implication from the provision of the St. 1, Jac #, Ch. 17, 
Sec. 7, which, when the father is dead, mekes an equal 
distribution between the brothers and sisters of the in- 
testate ard the mother; which by necessary construction 
excludes the grandfather or grandmother, who are one 
degree removed further than che mother. Besides, the 
brothers and sisters may taXe as representing the father, 
under the general provision for representation within the : 
degree of brothers’ 2nd sisters’ children. For, as the fa- 
ther would take all, if living, his children must be entitled 
to the same. when he is dead, except as far as the mother 
comes in with them under the express provision of the 
statbte—which forms a part of our Act of distributions, 
The plaintiffs are, therefore, not entitled to any part of 
the personal estate, and the bill must be dismissed so far 
as it prays for it. 

The foregoing declaration would suffice as between the 
plaintiffs and the defendants. But, as the defendants de. 
sire to ascertain how the estate is to be divided between 
themselves, and the matter is quite plain, the Court has 
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no objection to state, that the grandfather and grand- 
mothers take equally—that is, each of them takes one 
third part. They take in those proportions, becausethey 
are in equal degree of kindred to the intestate, and in that 
case, the statute says, the estate shall be distributed 
equally to every one of them. The only exception to that 
rule is that of father and mother, and that did not origin- 
ally exist ; for the statutes of Charles 2nd made no dis- 
tinction between the father and the mother, and therefore 
they succeeded together to the estate of a child, who left 
no child or widow. That continued to be the law until 
the before mentioned Act of James 2nd; which gave the 
mother an equal share with their children, when her hus- 
band was dead, and by implication excluded her when 
the husband was living. But there is no such provision 
between grandfather and grandmother, or between the 
grandmother and uncles and aunts; and, therefore, the 
grandmother succeeds equally with the grandfather, and, 
of course, one grandmother stands upon an equality with 
the other. 


Per Curram. Declared accordingly. 
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A testator bequeathes to his four daughters Sarah, Elizabeth, Marina and 
Agnes certain negro slaves, and directs that no division shall take place 
until his eldest daughter arrives at the age of twenty one, when she was to 
receive her share and so on as to each of the other daughters upon her ar- 
riving at the same age. The will also directs “that if either of my said 
daughters should die without lawful issue, then and in that case the sur- 
vivors or survivor of my said daughters shall have all thesaid negroes and 
their increase forever.” Marina died first under age and without issue ; 
then Sarah died under age but leaving a child and her husband surviving ; 
then Agnes died under age and without issue ; lastly, Elizabeth after hav- 
ing intermarried with S., died underage and without issue. 

Held first, that this was a vested legacy, subject to go to the survivorsor 
survivor upon the death of any of the daughters under age and without 
issue. 

Held secondly, that on the death of Sarah, her share having become absolute 
by her having issue, vested in her husband who had the slavesin posses- 
sion, and that her share also included one third of the share a s-teanane to 
Marina. 

Held, thirdly, that the share of Agnes, on her death, survived exclusively lo 
Elizabeth and that the child of Sarah was not entitled to any part of it. 

Held , fourthly, that the share, to which Agnes became entitled on the death 
of Marina, of the legacy bequeathed to her, also went to the last survivor 
Elizabeth. 

The general rule is, that if legacies be given to three or more persons, as 
tenants in common, in distinct shares, with a limitation over to the survivors, 
upon the death of any of them under age or without leaving issue, and two 
of them die, then only the original share of the one dying last, and aot the 
survived share, goesover. But there is a distinct exception to the rule, 
and that is, where a fund is left as an aggregate fund, and made divisible 
among many legatees, with the benefit of survivorship, in which case the 
whole fund may go to the last survivor. The word “all” ome to the 
fund to go over, makes it an aggregate fund. 

The cases of Zollicoffer v. Zollicoffer, 4 Dev. & Bat. 433, , ¥. 
Ingram, 1 Ire. 577, Skinner v. Lamb, 3 Ire. 155, and McKay v. 

3 Marp. 21, cited and approved. 


Cause removed by consent from the Court of Equity of 
Martin county, at the Fall Term 1848. 
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David Latham made his will October 28th 1833, and 
died shortly afterwards. By it he bequeathed to his wife, 
Charity, certain slaves for life; and then made the fol- 
lowing dispositions. “I give to my four daughters, Sa- 
rab, Elizabeth, Marina, and Agnes the following negroes, 
viz, Wilson, Dann, Sabra, Sandy, Charlotte, and Mary ; 
and also, after the death of my wife, the negroes, Jesse, 
Sharper, Quash, Esther, Amy, Jude, Isaac, Nancy, and 
Jude Sr. and all the increase of the said negroes. It.is 
my will that no division of the said negroes between my 
daughters take place, until the eldest daughter then liv- 
ing arrives to the age of 21; and at that age to take her 
proportional share of the said negroes and increase, if 
she thinks proper, and so on until the youngest arrive at 
twenty one. Also it is my will, that if either of my said 
daughters should die without lawful issue, then and in 
that case, the survivors or survivor of my said daughters 
shal! have all the said negroes and their increase for- 
ever.” The executors assented to the legacies, and the 
widow, she having been appointed the guardian of her 
daughters, received all the said slaves. In March 1838 
Marina died under age and without issue. In July 1841 
Sar#h died under age, but left an infant daughter, Sarah 
E. Moore, by her husband Jesse Moore, who also survi- 
ved her. Agnes died in March 1844 under age and withe 
eut issue. Charity, the widow, died intestate in 1846, 
The remaining daughter, Elizabeth, married the plaintift, 
Spruill, and died in March, 1848, under age and without 
issue. After the intermarriage of Jesse Moore with 
Sarah, he wasia 1840 appointed guardian of Agnes and 
Elizabeth, and then received all the negroes bequeathed 
immediately to the daughters, and at the death of Mrs, 
Latham those, that had been given to her for life and 
over to the daughters. 

By other parts of his will the testator provides for his 
only sons, David and Simon, by devises and bequests to 
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them in severalty of land and shares, with cross remain- 
ders between them. David died intestate and his broth 
er Simon is his administrator. Jesse Moore administered 
upon the estates of his late wife and of her mother,.Mrs, 
Latham. The plaintiff administered upon the estates of 
his late wife and her two sisters, Marinaand Agnes. He 
then filed this bill against Jesse Moore, Simon Latham, 
and the infant Sarah S. Moore, claiming. that. all the nee 
 groes and their increase belong to him and Jesse Moores 
in the proportion of two thirds to the plaintiff and one 
third to the other, and praying for a division according. 
ly- It prays also for an account of the profits of the 
slaves and a settlement of the guardianships of the plain- 
tiffs intestates ; and likewise that the defendants should - 
set forth their respective claims to the slaves and other 
parts of the fund. 


Biggs, for the plaintiff. ‘ 
Rodman, for the defendant. 


Rurrin, C. J. The only questions, at present presented 
to the Court, are in respect to the rights in the slaves giv 
en to the daughters and in the profits of them at differs 
ent periods. 

The defendants set up claim, that in the event, which 
has happened, of the deaths of both Agnes and Elizabeth 
without issue, their interests are undisposed of by the 
will, and so are to be distributed as in a case of intesta- 
cy. But that claim is entirely unfounded. The whole 
interest is given among the daughters to them, or the 
survivor of them ; and no one can have any part of the 
property, except through the daughters or one of them;' 

There is no doubt, that each of the daughters took a 
vested interest in the slaves, subject to be divested upon 
her death without leaving issue and to go over as long 
as there was one or more of them, who could take*by 
survivorship. The will contains words of immediate gift 
either in “possession or remainder.” The division ‘only 





287 SUPREME COURT. 





Spruill v. Moore. 





is postponed. Upon the death of Mrs. Moore, her share, 
having become absolute by her leaving issue, vested in 
her husband, who had the negroes in possesion and has 
since administered on her estate. One enquiry is, what 
was her share. It was one third part, if the interest of 
her sister Marina, upon her death in 1838, survived to 
her and the other two sisters. It did so by force of the 
limitation to the “ survivors,” notwithstanding it was up- 
on a dying “without lawful issue.” Zollicoffer v. Zolli- 
coffer, 4 Dev. & Bat. 438. But whatever doubt may have 
before existed on that point, there is none now; asthe 
act of 1837, C. 7. enacts that such a limitation is to be 
interpreted as one to take effect upon the death of the 
party without leaving issue living at the death, unless 
the contrary be plainly declured in the will. In like man- 
ner the plaintiff’s wife was entitled to one third, as her 
original portion and her proportion of Marina’s portion ; 
which now belongs to the plaintiff, either as surviving 
husband or as his wife’s administrator, it not being mate- 
rial to enquire in which capacity. 

Then all that remains is to dispose of the interest of 
Agnes. She died in 1844, after Mrs. Moore and before 
Mrs. Spruil. The plaintiff claims that interest also in 
right of his late wife, as the last survivor. As respects 
the original share of Agnes, it went over to Elizabeth, 
upon the same ground that Marina’s interest survived to 
her three sisters. Although one may regret the exclu- 
sion of Mrs: Moore’s child, yet the Court cannot help it. 
The cases of Threadgill v. Ingram, 1 Ired 577, and Skin= 
ner y. Lumb, 3Ired. 155, are in point. It is true, that 
there is here a second death among the sisters, without 
issue, and, perhaps, some argument might be founded 
upon the word “either” in the limitation over, as restrict- 
ing the contingency to the death of the daughter first dy- 
ing without issue. But that is giving to that word a 
sense as inaccurate as any in which the testator could 
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have used itin applying it to four persons. And what. 
ever there might be in the argument in other cases, it is 
of no weight here, because it is clear, that the testator 
contemplated and intended to provide for the happening 
of the death of more than one of his daughters without 
issue, from the fact, that the limitation over is, first, to 
the survivors, and, then, to the survivor, in the singular, 
This is conclusive, that the survivorship, as to the origi- 
nal portions, at least, was to continue on until a sole sur- 
vivorship should happen ; after which, of course, there 
was to be an end of the matter, as there could be no one — 
else to take. 

It is next to be considered, how the law disposed at 
her death of that part of the share of Agnes, which ace - 
crued to her on the death of Marina. Upon that ques. 
tion also the opinion of the Court is for the plaintiffi— 
The genera) rule, undoubtedly, is, that if legacies be giv- 
en to three or more persons as tenants in common, in dise 
tinct shares, with a limitation over to the survivors up- 
on the death of any of them under age or without leay- 
ing issue, and two of them die, then only the original 
share of the one dying last, and not the survived share, goes 
over. It is unnecessary at present to go through the 
cases, as they were all cited and considered in the elab- 
orate opinion of Chief Justice Tartor in McKay v. Hen- 
don, 3 Marp. 21. There is nothing, however, to prevent 
a testator by proper words from making the right by sur- 
vivorship embrace the accrued as well as the orignal 
shares of the second, third, or any number of donees, dy- 
ing within the period or under the circumstances limited. 
An express provision to that effect is the usual and the 
most effectual method. But the Chief Justice remarks 
upon the authority of Wooledge v. Churchill, 3 Bro, C, 
C. 465, that there is established a distinct exception to 
the rule ; and that is, when a fund is left as an aggre. 
gate fund, and made divisible among many legatees, with 
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the benefit of survivorship; in which case, the whole 
fund may go to the last survivor. Mr, Justice Buuser 
sat in the case referred to, and considered, that the testa- 
tor’s directing a fund, arising from the sales of his estate, 
to be laid out in public securities by the trustees in their 
names for the benefit of four infant children, among 
whom it was to be equally divided upon their attaining 
21, but upon the death of any before 21, then such de- 
ceased child’s share to go to the survivors or svrvivor of 
them, and calling this fund “the trust money” in that 
clause, and again calling it by the same name in an ul- 
terior limitation to other persons in case of all the 
four children dying under twenty-one, did constitute 
it “an aggregate fund” to be so kept up by thé 
trusees us to make the “whole fund’’ go over together, 
He remarks, that though the expression ‘the whole,” or 
“all,” is not used, the words there used were tantamount 
to them; and the plaintiff, who was the sole survivor of 
the four children, was upon that ground entitled to the 
whole fund, Now, this will ases the term “all,” which 
Mr. Justice Buller thought would be so decisive: the dis. 
position being, that if any of the daughters should die 
without issue, “the survivors or survivor of my said 
daughters shall have all the said negroes and their in- 
crease.” This seems to be nearly as express and positive 
as a provision of the kind could be. And it’ was no 
doubt the testator’s intention, that it should be so, as we 
must presume from the separate provisions for his sons, 
with cross remainders bet ween them, and then these cross 
limitations between the daughters of a fund, in which 
each of them had the same interest. The meaning was, 
that if all the daughters died without leaving issue bat 
one, then that one should take a/l the slaves: implying, nes 
cessarily, an exception that as to any one or more of them; 
who should leave issue, the portion or portions of her or 
them so dying should not go over, but become absolute, 
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It must be declared that the plaintiff is therefore en. 
titled to two thirds of the slaves and their increase. 

As the testator gave no directions for investing the 
profits of the negroes for an accumulation, and it is clear 
that he had no such intention, inasmuch ‘as he makes no 
other provision for the support and education of his 
daughters, it follows, according to the general principle, 
that the proportion of the profits, to which each of the 
daughters was entitled up to her death, was hers, and 
must be accounted for accordingly to her administrator 
or be in his hands subject to distribution amongst thé 
next of kin of the daughters respectively. 

There must, therefore, be the usual enquiries upon those 
points, and a decree for ascertaining and dividing the 


negroes. 


Per Curiam. Decreed accordingly. 
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RICHARD F. YARBROUGH vs, NICHOLAS ARRINGTON & AL 


A, filed a bill alleging that B. was indebted to him in a certain sum for which 
he Wad obtained & judgment by attachment, that B. had removed te 
auether State and had no property in this State on which an execution 
eould be levied, but that he was entitled to a distributive share of an estate 
m the hands of C. aw administrater, and prayed that C. might be decreed 
to apply such distributive share to the payment of A’s debt. There was no 
personal service of process on B., but he was brought in by publication. 
Held, tisat, as a decree would not be binding on B. in another State, and 
aa therefore C. would not be protected by it against any suit that might be 
brought against him by B. in another State to recover his distributive share, 
the Court would dismiss the Bill. 

The case of Irby v. Wilson, 1 Dev. ¢ Bat Eq. 568, cited and approved. 


Cause removed from the Court of Equity of Nash Coun- 
ty, at the Spring Term 1848. 

Thomas E. Yarbrough married Mary, a daughter of 
Frederick Battle of Nash County, in 1836, and shortly af.- 
terwards the father delivered to the husband several 
slaves. In 1840, Thomas E. Yarbrough removed to the 
State of Arkansas, and carried the negroes, with him. 
Being considerably indebted, and in the expectation that 
the slaves might be taken in execution if they remained 
any longer in his possessicn and apparent ownership in 
Arkansas, he requested his father-in-law early in 1843 to 
convey to the children of himself and his wife the said 
slaves, instead of conveying them to himself; and in 
May of that year, Frederick Battle, by deed, conveyed the 
slaves, then being six in number, to Frederick and Em'ly, 
the two children of Thomas E. Yarbrough and his wife. 

1844 Frederick Battle died intestate, leaving a widow, 

the said Mary and several other children; and Nich- 
olas W. Arrington became his administrator and sold the 
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personal estate, except’some of the slaves. In that year 
also James S. Yarbrough took from Thomas E. Yar- 
brough and his'wife Mary, in Arkansas, their joint bond 
for $1200, and endorsed the same to the present plaintiff ; 
who instituted an action of debt thereon in Nash Coun- 
ty Court on the Ist of May 1845 by original attachment, 
levied on the share of the land which descended to Mrs. 
Yarbrough from her father, and obtained judgment 
therein for the debt, interest, and costs. The land 
levied on was sold and discharged a part of the judg- 
ment and fieri facias was returned nulla bona as to the 
residue. 

The plaintiff then filed this bill against Thomas E. 
Yarbrough and his wife, Nicholas W. Arrington, the ad-. 
ministrator, and against the widow and other next of kin 
of Frederick, the intestate, praying satisfaction of the 
judgment out of Mrs. Yarbrough’s distributive share of 
her father’s estate and to that end that all proper accounts 
should be taken, which might be necessary to ascertain 
it. The bill charges, that the defendants, Yarbrough and 
wife, have no other property in this State out of which 
satisfaction could be had. 

The bill was taken pro confesso against Yarbrough and 
wife, after notice by advertisement for them, as non-res- 
idents. 4 

Arrington, the administrator, answered and insisted, 
that the plaintiff had no right to call him to account in 
the premises. He admits that there are some slaves un- 
sold, and that probably there will be a surplus of the es- 
tate, after the payment of the intestate’s debts, for divi- 
sion among the next of kin. But he insists that no part 
of it will belong to Mrs. Yarbrough, or very little, for the 
reason that the negroes, which her father, at the 
of her husband, conveyed to their children, were inte 
and were in reality an advancement by the intestate 
the daughter and her husband; and he states that they 
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are of a value nearly, and probably, fully equal to adis- 
tributive share of the estate. 


Winston, W. H. Haywood, and Miller, for the plainte 
B. F. Moore, for the defendant. . 


Rurrin, C. J. There seldom arise, upon, as few facts 
as exist in this case, as many legal questions of interest. 
That respecting the advancement, and the effect upon it 
of the act of 1806, is particularly so. Another is wheth- 
er a share of a general residue, or a distributive share of 
an intestate’s estate, be equitable property, out of which 
the Court of Equity should decree satisfaction of a judg- 
ment debt, even against persons resident here; or is it 
in the nature of a chose in “action,” to be reached by the 
creditor through an assignment coerced by a capias ad sut- 
isfaciendum. Assubsidiary tothe latter question, it would 
be ‘fit also to consider, what effect the statute, exempting 
females from imprisonment for debt, would have upon it. 
And another question is, whether the Court should assume 
the jurisdiction and decree the satisfaction even out of the 
debtor’s equitable property here upon a return of nulla 
bona in an atiachment against anon resident; or should 
not leave the creditor to his legal remedy in the country 
of the debtor’s domicil, or, at least, require him to estab- 
lish that there, as well as here, the debtor had no proper- 
ty liable to legal process. In addition, it would be a 
subject for serious consideration, whether the Court would 
aid a judgment rendered in attachment on a bond :ob- 
tained from a married woman and not respecting her 
separate property, or whether those facts in themselves 
do not constitute a case of surprise and undue advan- 
tage taken of a person not sui juris and incapable of mak- 

defence, which would induce this Court to let the 
creditor get on as well as he could at law. Several 
of those points were made at the bar, and argued with 
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much ability ; and, perhaps, the Court might safely de- 
cide them upon the lights derived from the discussion. 
It is deemed best, however, to pass them by for the pre- 
sent, as the cause may be decided, we think, upon an- 
othép point, about which there seems to be little doubt. 
The Court holds, that the plaintiff cannot have a de- 
cree, because none that could be made would effectually 
protect the Ticadant Arrington for making the. payment 
to the plaintiff, which it would require of him. . Indepen- 
dent of that objection, it may be much doubted, as the bond 
on which the demand arose, was made in Arkansas, wheth- 
er the case, as against the non-resident jadgment debtors 
themselves, does not fall with the sixth proviso of the 
first section of the act of 1787, which says that the act— . 
authorising proceeding in equity against non-residents— 
shall not be construed to warrant proceedings against. a 
person residing without the State, unless the ground or 
cause of action, on which the bill be bréught, took place 
within the State. But admitting that the proviso does 
not embrace this case, and that the Court would deeree 
between the plaintiff and the absent defendants, were 
they the only persons to be affected, it is quite clear that 
no decree ought to be made, which would also affect third 
persons, unless it would be a complete protection to them 
for doing whatever the decree should require of. them. 
The Legislature did not intend, that, under color of a de- 
cree against a non resident, one should be made against 
a citizen, also, which nevertheless would leave him. ex- 
posed to farther liligation and liabilities abroad, Such 
would be the case here, For, as Yarbrough and wife have 
not been served with process nor appeared in the cause, 
the decree would have no binding extra territorial effect ; 
and at the suit of the present plaintiff, the Courts of Ar- 
kansas would not enforce the decret, if it were necessa- 
ry to its execution to ask their aid, Jrby v. Wilson, 1 
Dev. & Bat. Eq. 568. That would, indeed, be no reason, 
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why the Courts of North Carolina should not decree a- 
gainst the non-residents in a case within the act of 1787 ; 
for they must obey the Legislature, and it would be for 
the plaintiff to consider what use he could make of a de- 
cree elsewhere, in case he should wish it. But it is oth- 
erwise in respect to a third person, resident here, who is 
brought in as a defendant, against whom a decree is ask- 
ed, which afects both him and the absent party person- 
ally. In that case he has a right to say, the Court ought 
nt to bind him unless the ebsent party can be also bound, 
as between them, so that the decree shall bar any claim 
of the one defendant or the other. Now, it is perfectly 
clear, if the plaintiff could not enforce this decree abroad 
against Yarbrough and wife, because they were not par- 
ties to it, that for the same reason it could not be set up 
as a defence by Arrington to a demand of Yarbrough 
and wife on him for her distributive share. The conse- 
quence would be, that Arrington dare not put his foot 
out of North Carolina without exposing himself to a suit 
for the distributive share, in which he would be compel- 
led to pay it over again. That is so obviously unjust, 
that no Court ought to be drawn by any hardship into 
making such a decree, unless compelled by a positive 
legislative mandate. Such is the case in respect of at- 
tachmen's, at law. But there is no Statute in this State 
authorising attachments in equity, which in substance this 
is; and therefore, both in respect of the justice due to 
the absent parties, and, still more, in respect to the secu- 
rity of the garnishee, as he may be called, the Court can- 
not make the decree asked, but must dismiss the bill with 


costs. 


Per Curiam. 7 Bill dismissed with costs. 
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BENJAMIN SADLER & AL. vs. CORRINDON WILSON ¢ AL. 


A. in 1831, devised to his ten children a tract of land in fee, equally to be di- 
vided among them—and also gave them severa) negroes; and then fol- 
lows this clause, “Should any of my children die before they have lawful 
heirs of their bodies, the property of my child that may decease shall be 
equally divided among my children that may survive.” Held, that under 
this will each of the children took an estate in fee, defeasible upon his or her 
death, before having a child; and upon the birth of such child the fee be- 
came absolute, whether the devisee had or had not issue living at the time 
of his death. 

A partition of the land having been made, A., ove of the devisees, purchased _ 
two other shares and sold them together with his own toB,, who was aware 
of A's title, and who gave his bond forthe purchase money. C. one of the 
devisees, whose share A. purchased and sold to B, was a female, has never 
had any children, and is now past the age of child-bearing. On a@ dill of 
injunction filed by B. to rescind the contract and have his bond surrendered 
to him, Held that B. had no right to have the whole contract rescinded, 
but was only entitled to compensation for any loss he might sustain in not 
obtaining a title to C’sshare. 


Appeal from an interlocutory decree made at the Fall 
Term 1846, of Rockingham Court of Equity, his Honor 
Judge Barrue presiding, by which decree the injunction 
theretofore granted in the cause was dissolved in part and 
continued in part until the hearing. 

Jesse Wilson was seised of a tract of land, and, in 1831, 
devised it to his wife for her life or widowhood, and after. 
her death or marriage, to his ten children, Greenberry, 
George, John, Nancy, Ann, James, Corrindon, Acquilla, 
Parthena, and Mary, in fee, equally to be divided between 
them. He also bequeathed to each of his children sever- 
al negroes and other chattels. The will then adds: 
“Should any of my children die before they have lawful 
heirs of their body, the property of my child that may de- 
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cease shall be equally divided among my children that 
may survive.” Alter the death of the widow, partition 
was made between the children; and the three shares 
of John, Corrindon, and Parthena fell together, and con- 
tained, together, 291 acres—the lot of Parthena being be- 
tween the othertwo. Corrindon Wilson purchased from 
John and Parthena their lots and took conveyances in 
fee; and in July 1842, he contracted to sell the whole 
291 acres to the plaintiff Benjamin Sadler, in fee, at the 
price of 8583, payable December 1845, with interest from 
the contract ; and he then executed a conveyance ac- 
cordingly and took the bond of the plaintiff, Benjamin, 
and of the two other plaintiffs, as his sureties for the pur 
chase money. The bill states, that at the same time, the 
brothers Greenberry, George, and Acquilla, and the sister 
Ann, and her husband H. Smith, executed to the purcha- 
ser releases and conveyances of all their interest in the 
land sold ; and Corrindon Wilson and his brother Green- 
berry, joined in a bond to the plaintiff, Benjamin, in the 
penalty of $80, with condition, which recites, “that the 
said Benjamin had that day bought from the said Corrin- 
don, a certain piece of land, situate, &c , which included 
a certain tract of land which the said Corrindon pur- 
chased from Parthena Wilson, and which fell to the said 
Parthena under the will of Jesse Wilson. and was to res 
vert back to the heirs of Jesse Wilson's property, provided 
the said Parthena should die without issue, for a division 
among the said legatees, and Milton A. Browder, and his 
wife Mary, John Wilson, James Wilson, and Thomas P, 
Owen and his wife Nancy, are entitled to shares in the 
said lot of the said Parthena,” and then obliges the obli- 
gors to cause the said Browder and wife, Owen and wife, 
and John and James Wilson “to make a final relinquish- 
ment of the interest and right of the said legatees in the 
above mentioned parcel of land.” 
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The bill states that Corrindon and Parthena Wilson 
had never been married, and that the latter was advaneed 
in age beyond the period of child-bearing. it also states, 
that while treating for the purchase, the plaintiff had 
‘doubts, whether upon the proper construction of the will 
the children took an absolute fee in their several shares, 
and that the defendant Corrindon assured him, that emi- 
nent counsel had been consulted and had advised them, 
that they did; and that as a further assurance thereof 
the defendant Corrindon proposed to give and did give 
the obligation above sct forth; and that apon the faith of 
those declarations the plaintiff closed the contract by ae- 
cepting a deed, as aforesaid, and entering into the pre- 
mises, and by giving his bond for the purchase money, 
and also, as a further security, conveying the land to the 
other defendant, Bethell, as a trustee with power toraise — 
the money, if not punctually paid, by a sale of the pre- 
mises. The bill further states, that Ann Smith has net 
acknowledged her release upon privy examination, and 
that no conveyances or releases have been made ‘by 
Browder and wife, Owen and wife, and John and Jamés 
Wilson, or either of them; and therefore that the title is 
defective, and the plaintiff may be greatly injured, as he 
‘has made valuable improvements on the land, and @s- 
pecially if he should lose the parcel allotted to Parthena, 
-which is so situated, that without it the other two lots\afe 
of little value: that the defendant, Corrindon, had ‘re- 
-moved from the State, but had recently recovered a judg- 
ment at law on the bond for the purchase money, and 
threatened to raise the money by a sale under pee 
-or the deed of trust. 

The prayer is, that the defendant, Corrindon, may be 
compelled to complete the title to all the land, if it ¢iin 
be done ; and, if it cannot, that the whole contract be te- 
scinded and the defendant, Corrindon, be compelled ‘to 
take back the land and pay a reasonable sum for tlie 

4l 
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outlays and improvements on it, and for general relief ; 
‘and, in the.meanwhile, for an injunction against any pro- 
ceeding to raise the purchase money, 
ib» Beth of the defendants put in answers; but that.of 
‘Bethell is not material to the present point. That of the 
other defendant admits the will of Jesse Wilson, the par- 
tition, the relative situation of the shares, the contract of 
sale; conveyance and releases, and the obligation from 
‘the defendant and Greenberry Wilson, as stated in the 
bill. It also admits, that Parthena was never married 
and was past the age of child bearing. But it states, that 
both the defendant and John Wilson were married and 
have large families of children. The answer denies, that 
the defendant made to the plaintiff the representation, 
that counsel had given an opinion, that under the devise 
the children took an absolute estate in fee, or any thing 
to that effect. It states, that, on the contrary, it was ex- 
pressly understood by both parties, that the title to the 
allotted to Parthena was then defective, and, proba- 
bly, for the want of issue, would not become good under 
cher conveyance: and that to suppiy that defect in part 
was the purpose of the several releases of Greenberfy, 
George, and Acquilla Wilson, and of Smith and wife; alll 
of which were prepared by the plaintiff’s son and were 
gatisfactory tohim. It further states, that the other foar 
_brothers and sisters, John, James, Mary and Nancy, 're- 
sided out of the State, so that releases or conveyandes 
from them could not be had; and that to provide an-in- 
‘demnity against that defect, the bond in the penalty of 
880, was given, in case those persons would not release 
or convey their several contingent interests; and the de- 
fendant states, that, though he has removed from the 
State, Greenberry, the surety, remains here and is well 
able to pay the bond, or any damages, which the plaintiff 
amight sustain in the premises. He further states) that 
finding he would probably have some difficulty with the 
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plaintiff, he proposed to him, several months after the 
contract, to rescind it, and that the plaintiff positively 
refused, alleging as the reason, that he had bought a bare 
gain and would hold on to it; and that then the plaintiff 
executed the deed of trust to Bethell. 

Upon the filing of the bill in May 1846, an injanction 
was granted, as prayed for. On the coming in of the an- 
swers the defendant moved to dissolve it ; which was al- 
lowed, except as to 880; and as to that sum the injune- 
tion was continued to the hearing. From that order the 
plaintiff was allowed an appeal. 


Morehead, for the plaintiff. 
No counsel for the defendants. 


Rurri,C. J. There is no ground for rescinding the 
contract in respect to the whole of the tract of 291 acres, 
or for any greater relief than the order gives the plaintiff. 
-The will gives no estate to the issue of the testator’s chil- 
dren ; but it makes the fee of each defeasible upon his or 
her death before having a child, and in that event, makes 
a limitation over to the surviving children. The fee was 
therefore contingent upon the birth of issue. The testa- 
tor meant, if his children should have issue, that they 
should have the means of advancing them in their lives, 
and not that they should be restricted to the power ‘of 
disposing of the estate, if they should leave issue at their 
deaths, This not only results from the terms of the limi- 
-tation over, but from the consideration, that it is not con- 
fined to the land, but embraces all the property bestowed 
by the testator on his children ; without which they could 
make no provision for their families. As both John and 
Corrindon have married and had issue, as stated in the 
answer and to be inferred from the obligation, which only 
speaks of Parthena’s lot, the title to those two lots had 
- become absolute and the plaintiff got a good title tothem, 
as he expected. 
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To the remaining third the title is not perfect, and from 
present prospects only an estate for her life will be ob« 
tained under the conveyance of Parthena. What is to 
follow fromthat? Certainly, not the consequence, asked 
by the plaintiff, of rescinding the whole contract, nor 
more, we think, than allowing him a proportionable abate- 
ment of the price. or a just compensation for what he 
loses. It is beyond a doubt, that no imposition was prac- 
tised on him. He does not pretend, that he did not see 
the will ; and he certainly did, as he says he entertained 
doubts of the construction. He says, indeed, that the de- 
fendant assured him, that counsel had given an opinion, 
that the children took an absolute fee. But the defen- 
dant denies making the representation, and he certainly 
could not have made it; for the obligation expressly re- 
cites, that the title to this lot of Parthena was not good, 
and that it would “revert back to the heirs of Jesse Wil- 
son's property, provided the said Parthena should die 
Without issue.” Then the plaintiff’s case is, that he 
knowingly purchased the land with a defect in the title 
of one third of it, and took a conveyance from the vendor, 
and at the same time took from other persons, who hada 
contingent interest in fee in that third after the life of the 
person under whom he claims, conveyances of his own 
preparing, for that interest, being four ninths, in addition 
to that of his vendor, and took also a collateral engage- 
ment from the vendor, and a surety, that those to whom 
the other four ninths belonged would convey the same. 
Upon that case it is manifest the purchaser cannot re- 
scind the contract even as to that lot, but, at most, is en- 
titled only to compensation out of the purchase money. 
Mr. Sugden says, indeed, that, even when the contract 
rests in articles, if the purchaser, before executing the ar- 
ticles, has notice of an incumbrance which is contingent, 
and it is agreed that the vendor shall covenant against 
incambrances, the purchaser has entered into the articles 





DECEMBER TERM, 18486. 


Sadler v. Wilson. 








with his eyes open, and chosen his own remedy, and 
equity will not assist him, and he cannot detain any part 
of the purchase money. Sug. Ven. Ch. 9, Sec. 6. But 
here the party took a conveyance from the vendor for the 
whole, with a separate covenant in relation to four ninths 
of a third—as to which latter part alone, there is a defect 
of title. The plaintiff has not shewn his deeds, so that it 
may appear what covenants they contain. If they con- 
tain none, the plaintiff is clearly entitled to no relief, un- 
less in respect of the separate obligation; because he 
knew of the defect and ought to have provided against it. 
And certainly the bond can entitle him to not more than 
a proper deduction at the hearing for the loss of part of 
the land, if to that. Indeed, the plaintiff asked in his bill, 
or, as far as it appears in the argument, nothing less than 
a.decree for completing the title, or putting an end to the 
bargain as to the whole tract of 291 acres. That last 
he was clearly not entitled to under the circumstances. 
Being obliged to keep two of the lots, it is to be presumed 
that it was the plaintiff’s object and interest to hold as 
much of the intermediate lot as he could get a good title 
for; and it was for that reason, that he did not ask to re- 
scind the contract as to that lot alone, upon the ground 
of losing so much as four ninths of it. Ashe did not ask 
it, the Court, of course, would not frame the decree with 
a view to that result. We think the Court went far 
enough in retaining a sum which seems amply sufficient 
to indemnify the plaintiff. The price of the whole tract 
was $583, which makes the price of each lot $194 338. 
Hence the value of the fee in possession of four ninths 
would be a little under $80, But here the purchaser has 
at all events an estate for the life of Parthena, which he 
has already enjoyed for six years; so that the sum, for 
which the injunction was held up, must, apparently, prove 
adequate to any thing decreed, as an abatement, on | 

hearing. Therefore the Court is of opinion that the decree 
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is not erroneous, at least, as against the plaintify “ed 
aught to stand affirmed, with costs in this Court. 


Pea Curiam. Decree below affirmed. , 


JOHN HALL rs. NELSON HARRIS 4 AL, 


When a paper is signed, sealed and handed to a third person, to be delivered 

_ te another, upon a condition which is afterwards complied with, the paper 
‘becomes a deed by the act of parting with the possession, and takes effeet 

‘P presently, withont reference to the precise words used, unless it clearly ap- 
* pearto be the intention that it should not they become a deed, und this 
: fnteption would be defeated by treating it as a deed from that time. 

The cases of Hall vy. Harris, 3 Ired. Eq.489, and State v. wiping 9 
(its ated and approved. 


“ Cause removed from the Court of Equity of Mostgom- 
ery County, at the Spring Term 1848. 
~The facts in this case are fully stated in a case Tee 
the same parties, Hall v. Harris, 3 Ired. Equity 
289, and so much of them as is necessary to the under- 
standing of the decision now made is set forth in tonenie- 
ton of the Court here delivered. 


bi * Serange, for the plaintiff. A 


a ‘No counsel for the defendants. ° of 


‘ “—Pranson, J. When this case was before this Court st 
Ys Term 1844, it was decided, that an execution does 


‘hot bind equitable interests and rights of redemptioudrom 
ts teste, as in ordinary cases, but from the time of “gxe- 
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cution served ;” and it was declared that the plaintiff 
woiild be entitied to'a decree, provided the deeil,’ under 
which he claimed, took effect before the execution, dhder 
which the defendant Harris claimed, was issued. 9 Ired. 
Eq. 289. 

We are satisfied, that the view then taken of the case 
was correct. The rights of the parties depend upon that 
single question. 

The execution issued on the 7th of March 1840. The 
plaintiff alleges. that the deed took effect on the 2d of 
March £840. The facts are, that on the 2nd of March 
the plaintiff and the defendant Morgan made’ an agree- 
ment, by which the plaintiff was to give Morgan 8 
for the land, to be paid, a part in cash, and thé balance 
in notes and specific articles, as soon as the’ pléis 
able, which he expected would ‘be in a 
Morgan was to make a deed to the plaintiff, and We 
to Col. Hardy Morgan, to be by him handed to the} 
tiff, when he paid the price. Accordingly on that day th 
plaintiff paid to Morgan a waggou and some 


leather, 
‘which was taken at the price of $57 50 and Morgan® 
ed and sealed the deed, and handed it to Col. 


be tianded to the plaintiff, when he paid the ‘balanté of 
the price. The deed was witnessed by Col. Morgiit 
‘Otte Sanders, and is dated on the 2nd of March. ~ 
‘wards on the tenth of March, the plaintiff paid to 

an the balance of the $725, with the exception of $ 

which Morgan acepted his note, and the ‘deed’ 

then handed to the plaintiff by Col. Morgan! ©” ™ 

The question upon these facts is, whether the 
“takes effect from the 2ad or from the loth of' 
We are of opinion, that it takes ‘effect from the’s 
‘which time; according to the agreement, it was 
‘sealed, and délivered to Col Morgan, to be deli 
‘the plaintiff, when he should pay the price. The 
‘Of the agreement was'to give the plaintiff the eq 
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tate in the land, and to give Morgan a right to the price. 
The purpose, for which the deed was delivered to a third 
person, instead of being delivered directly to the plaintiff, 
‘was merely to secure the payment of the price: When 
that was paid, the plaintiff had a right tothe deed. The 
purpose, for which it was put into the hads of a third 
person, being accomplished, the plaintiff then held it in 
the same manner, as he would have held it, if it had been 
delivered to him in the first instance. This was the in. 
tention, and we can see no good reason why the par- 
ties should not be allowed to effect their end in this way. 
~ It is true, the plaintiff was not absolutely bound to pay 
the balance of the price. Perhaps, he had it in his pow- 
er to avail himself of the statute of frauds, and it would 
seem from the testimony, that, at one time, he contempla- 
ted doing so, on account of some doubt as to the title ; but 
e complied with the condition and paid the price. His 
rights cannot be affected by the fact, that he might have 
ayoided it. Ifthe vendor had died, after the delivery to 
the third person, and before the payment, the vendee up- 
n making the payment, would have been entitled to the 
2 and it must have taken effect from the first deliv- 
ery i ; otherwise, it could not take effect at all. The in- 
tention was, that it should be the deed of the vendor from 
the time it was delivered to the third person. provided tLe 
! ition was complied with. If this intention is bang- 
ae not. a contrivance to interfere with the right of 
itors, of which there is no allegation in this case, it 
most be allowed to take effect. 
. A distinction is taken in the old hooks, between a case, 
when.a paper, being signed and sealed, is handed to a 
third person, with these words ; “take this paper and hand 
it to A. B. “as my deed, upon condition” &c., and a case 
where these words are used, take “this deed and hand it 
to-A. B. upon condition” &c, In the latter case it takes 
effect presently; while in the former, it is held, in most 
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cases, not to take effect, until the second Golivergae 
Touchstone, 58 59, 

‘The distinction, upon which this “diversity” is made, 
would seem too nice for practical purposes, to be a mere 
play upon words. The intention of the parties, whether 
one set of words be used or the other, is to make it a deed 
presently, but to lodge it in the hand of a third person, as 
a security for the performance of some act. Ifit was not’ 
to be a deed presently, provided the condition be after- 
wards performed, the maker would hold it himself, and 
the agency of the third person would be useless. Indeed 
the idea, that the third person is a mere agent to deliver 
the paper asa deed, if particular words be used, “escrow” 
for instance, even by the old cases, has many exceptions, 
and the deed is allowed, in such cases, to take effect. As 
ifthe maker dies, as in the case above put ; or becomes 
fion compos mentis ; or, being a _feme sole, marries; of if 
the vendor should create any incumbrance, as by mak- 
ing a lease; in all such cases, when the paper was hand: 
ed to the third person to be delivered as a deed upon eotl- 
dition &e, it is allowed to take effect from the first dé- 
livery, in order to effectuate the intention of the par 
ties. In other words, when it can'make no difference, thé 
deed takes effect from the second delivery, but if it does’ 
make a difference, then the deed takes effect from thé 
first delivery. This entirely yields the question. 
last exception cited above, as to the relation of thé’ 
deed, in eases of “escrow” to avoid a lease, takes in the 
case under consideration ; for it is the same, whether the 
incumbrance, to be avoided, proceeds from the act of the 
party, or from the effect of an execution, as the object is 
to make the deed effectual and to carry out the intention. 
State v. Pool, 5 Ired. 105. 

But, in saath the distinction cannot be acted upon—it 
is merely verbal, and whether one set of words would be 
used, or the other, would be the result of mere accident. 


42 
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The law does not depend upon the accidental use of mere 
words “ trusted to the slippery memory of witnesses.” 
It.depends upon the act, that a paper, signed and sealed, 
is put out of the possession of the maker. It mast be 
confessed, (and with reverence | say it,) that many of 
the dicta to be found in the old books, in reference to deeds, 
are too “subtle and cunning” for practical use, and have 
either been passed over in silence, or wholly explained 
away. 
+, We are satisfied from principle and from a considera- 
tion of the authorities, that when a paper is signed and 
sealed and handed to‘a third person to be handed to an- 
other upon a condition, which is afterwards complied 
with, the paper becomes a deed by the act of parting 
with the possession, and takes effect presently, without 
reference to the precise words used, unless it clearly ap- 
pears to be the intention, that it should not then become a 
deed, and this intention would be defeated by treating it 
asa deed from that time. as, if, no fraud being suggested, 
the paper is handed to the third person, before the. par- 
ties have concluded the bargain, and fixed upon the terms; 
which cannot well be supposed ever to be the case; for 
in ordinary transactions, the preparation of deeds of con- 
veyance, which is attended with trouble and expense, 
-asually comes after the agreement to sell. . 
There must be a decree for the plaintiff, with costs. 
against the defendant Harris. 


Per Cunram. Decree accordingly. 
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THOMAS DAVIS vs. WILLIE J. GILLIAM 4 AL. 

A husband is dispanishable for waste, because, while in the possession, hes 
not tenant for life in his own right, but is seised with his wife in fee in hes 
right. But the assignee of ihe estate of the husband is liable for waste, 
because his seizin and possession are several, and he is strictly a tenant for 
the life of the husband. LB 22) 

Thongh.a tenant for life of land, entirely wild, may clear as much of it for 
cultivation as a prudent owner of the fee would, and sell the timber that 
grew on that part of the land, yet it is waste in such a tenant to cut dawn 

\ walaable trees, not for the parpose of improving the land, bat ae pars 
pose of sale, au 

Oe 
_ Appeal from an interlocutory decree of the Court:.of 

Equity of Martin County, at the Fall Term, 1848, pere 

petuating an injunction theretofore granted.in the.cause, 

his Honor Judge Catpwa.u presiding. sist 

The bill is to restrain waste ; and upon the bill ina 
answer the case is this. Maer and wife wereseised)in: 
possession of land in fee in her right and had issue; and 

a judgment was had against Maer and on a fieri facta 

the land was purchased by the defendant in 1833...dm 

1838, Maer and wife assigned the reversion to the plain- 

tiff; and, in April, 1848, Maer and wife being stilt living, 

this bill was filed for an account of the proceeds of tim- 
ber, shingles and staves, made of the oak and eypre 
timber, that had been felled on the land and sold, and | or, 
ani injunction against cutting any more for sale. 
land consists of twa tracts. One of them contains. 100. 
acres, of which the defendant had about 40 in cultiva-. 
tion. The residue thereof is what is called. Swamp, on, 
the Roanoke, which lies so low, that, for the greater part. 
of the year, it is covered by water, and, in its naty 
state, is unfit for agricultural cultivation, if the timber on 
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it were all felled. The other tract contains 250 acres, of 
which 150 consist of high land, and 100 acres of Swamp, 
like the other. On the high land there was once a field 
of 40 acres in cultivation; but it was exhausted. and 
turned out some years before the defendant purchased, 
and is still in that state. The residue of the high land is 
broken and of but little value for cultivation; but it has 
on it Oak and other timber. fit for staves and boards. 
The swamp on each tract is heavily timbered with ey- 
press and other growths; and in 1848, the defendantsald 
cypress timber from the first tract, to the value of $100, 
and in 1847 and in 1848, he felled cypress in the swamp 
of the other tract, of which he made shingles, and red 
oaks on the high laud of that tract, of which he.made 
staves, to the value of about $900—of which he had sold 
apart and was about to sell the other part, when the bill 
was filed. The timber thus felled is not of one twentieth 
part of the value of all] the timber on the several tracts, 
and there is a great abundance left for fencing, fire wood 
and the like. But the defendant insists on the right to 
continue the cutting of the timber on the swamp land, and 
also to some extent more on the high land. 

1.Qn the hearing, the injunction was perpetuated and an 
account ordered ; but the defendant was allowed to ap- 


peal. 


_ Biggs for the plaintiff. 
“B. F. Moore, for the defendants. 


*Rorrty,C. J. The husband was dispunishable for> 
waste, because, while in possession, he was not tenant 
fer life in his own right, but was seised with his wife in 
féé in her right. Besides, the wife, in whom the inheri- 
tance was, could not sue him. But it is otherwise with, 
thie defendant. For, although he purchased the defense. 
dant’s estate, his seisin and possession are several, and 
he is strictly a tenant for the life of the husband. 
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The ease is similar to that mentioned by Lord Coxe of: 
tenant in tail after possibility of issue extinct; who was’ 
not liable for waste in respect that he once had the ins: 
heritance in him. But the privilege was personal, and: 
his fe offee was but tenant for life, and. as such, liable for 
waste. 1 

The question. then, is, whether the acts done‘and cons’ 
templated by the defendant amount to waste. We think? 
they.do, and the plaintiff had the right to the decree, both 
as to the injunction and the amount. Of course the ques« 
tion is to treated, as embracing the case of dower as well 
as curtesy. It is certainly proper, in cases of this kindy, 
to have a view to the spirit and reason of the common’ 
law; and therefore many things, that constitute waste. 
in England and many hereafter do so here, because’ pre+' 
judicial to the inheritance, ought not to be so held here, 
at present, because they do not prejudice, but rather ime. 
prove, the inheritance. Hence, turning woodland. inte;. 
arable, though the timber felled be sold, is not absolutely. 
waste in our law; for cutting the timber on land fit fer® 
cultivation, or that may be made so, and reducing it-to 
that state, may, in the condition of our Country, bea bene-. 
fit, rather than an injury, to the reversioner: ‘If -this 
swamp be of the fertile quality, that much of the Roanoke. 
alluvial bottoms are, it might add greatly to the valueof 
the inheritance to take off the whole of the timber, if the 
tenant would go on by embankments and ditches to pre, 
pare the land for crops. The rules, therefore, of the 
common law, determining what is or is not waste, are, 
not. entirely applicable to the condition of things here, ; 
But the principle, on which these rules were formed, aps 
plies here as, indeed, it does everywhere ; for it is founded 
in the nature of justice itself. It is that a tenant fora. 
limited, period, or a particular estate, cannot rightfully so ; 
treat the estate as to destroy the value of the reversionep, 
or materially reduce it below what it would be, regard 
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The tenant may use the estate, but not so as to take fronr 
it its intrinsic worth. We have, indeed, said, in this 
State, that a widow may do a little more than that, by 
allowing her, for example, to make turpentine, as her 
husband had made it, on the land assigned for dower. 
That privilege may be supposed to have been estimated 
in assigning the dower, which is according to value. We 
have also held, that a widow may clear land reasonably, 
asa prudent person would, for the purpose of supplying the 
place of fields previously cleared and exhausted by culti- 
vation, leaving timber for building, fencing, fuel, and the 
like, and some regard, moreover, is to be had to a widow's 
making a comfortable livelihood. But she cannot be ak 
lowed to begin the making of turpentine, though the land, 
on which the pines grow, be fit for nothing else, or, rather. 
would not in her time pay for the expenses of clearing’ 
and'manuring for farinacious crops. That is upon’ thes 
principle, on which the common law restrained a tenant 
for life from opening a mine. It is nota thing yielding 
a regular profit in the way of production from year to 
year from labor, but it would be taking away-the land it- 
self, and there is no knowing how to apportion the share: 
of the minerals which the tenant might extract. Upon 
the same principle the tenant ought not to cut down tim: 
ber for sale merely. We should hold, as the state’ of the’ 
country now is, that a tenant for life of land, entirely 
wild, might clear as much of it for cultivation as'a pri 
dent owner of the fee would, and might sell the timber 
that grew on that part of the land. Clearing for eultiva- 
tion has, according to the decisions, peculiar claims for’ 
protection ; and a sale of the timber from the field cleared 
may be justly made, in compensation for clearing and 
bringing it into cultivation. But it seems altogether un- 
just, that a particular tenant should take off the timber, | 
without any adequate compensation to the estate for the 
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loss of it. For he takes, in that case, not the product of 
the estate arising in his own time, but he takes that, 
which nature has been elaborating through ages, being 
a part of the inheritance itself, and that, too, which im- 
patts to it its chief value. As in the case of the Wine, 
how is it possible to apportion the timber for le and the 
remainder-man, since it is altogether uncertain, wha@@he 
duration of the life will be? Ifatenant for life can claim 
a share of the trees for sale, as a part of his profits, then 
the whole might be taken from the owner of the inhéri- 
tance, when there happens to be a succession of life es- 
tates limited. It is said, however, that, unless he be af- 
lowed to'ttake some of the timber, his estate will be of no 
value, when the land is swamp, not fit for cultivation or. 
that cannot be made so without great expense in drains 
and dikes. That, we suppose, could not alter the princi* 
ple. But this case does not call for a decisive answef'to 
that suggestion. For, in the first place, the greater part 
of the sales have been of shingles and staves made of 
timber felled on the high land on one of the tracts; and, 
in the next place, one half of one of the tracts and three 
fifths of the other are arable, and, consequently, the tim - 
ber on thé swamp might by a prudent proprietor be pre. 
served as a provision, that would enable him to redace 
to actual cultivation the whole of those portions of the 
land, which are arable. Certainly a tenant for life ¢ah- 
not insist on being allowed to make the greatest possible 
profit out of the land that can be made in his time. In. 
deed, he ought not, for the sake merely of enhancing his 
profits and without any view to the cultivation of any 
parts of the land, to cut the timber in which the chief 
value of the fee consists, and thus leave the exhausted of" 
barren parts of the land, which are arable or might be: 
made so, to the reversioner, with only timber enough on’ 
the several tracts to fence those worthless parts. That 
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would really be to give to the particular estate the kernel], 
and the shell to the fee. 


| Py Curiam. Decree affirmed with costs. 


e.* 


DUNCAN BEDSOLE vs. MALCOM MONROE. 


Multifariousness consists in joining in one bill two or more distinct grounds of 
suit agaiust the same or different persons. 

To support the objection of multifariousness because the bill contains different 
Causes of suit against the same person, two things,must concur: First, the 
. different grounds of suit must be wholly distinct ; and secondly, cone 
ground must be sufficient, as stated, to sustain a bill. 

If the grounds of the bill be not entirely distinct and wholly MRCS. e 
“they arise ont of one and the same transaction or series of transactions, 
forming one course of dealing, and all tending to one end ; if one conned: 
ted story can be told of the whole—then the objection cannot apply, 

Where there appear to be two distinct objects in the bill, but the allegations: 
a8 to one of them are so defective that no decree can be had on them, the 


’ bill is not multifarious, 0 as to admit of a general demurrer to the whole 
» Bill: for the objection of multifariousness, in its very nature, is, that the bil 
Contains two distinct causes of suit, in respect of each of which, awthe bili’ 
is-framed, the plaintiff may have a decree. 
In euch a case the proper course would be, to refer the bill to have it reformed 
for impertinence, or to demur to the defective part of the bill, or to answer’ 
and insist on the defeuce as to so much of the bill at the hearing. 


Appeal from an interlocutory decree of the Court of. 
Equity of Bladen County, at the Fall Term 1848, over- 
roling a demurrer filed in the cause, his Honor Judge 
Pearson presiding. 

‘Elizabeth Rials made her will on the ¢nd of February, 
1847, and, after giving small pecuniary legacies, be- 
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queathed and devised’as follows. “Itis my will, that aif’ 
my just debts and faneral expenses be paid, as soon afte®” 
my decease as possible, out of any money that shall first’ 
come into the hands of my executors from any 
my estate real or personal. I give to my exec 
use of Rhoda Parker $100, to be given as sh 
quire it. If she depart life. before she receive it, Pthen *, 
give and bequeath it to my executors. I givetomybro- \, 
ther Duncan Bedsole, and my friend Malcom Monroe my 
black woman Divah, my boy Jim and boy Henry, and 
my girl Mary and the child that she now has or may heres’ 
after have; and all my land in the County of Bladen, ly- 
ing on or about the Beaver dam and elsewhere. I give 
and bequeath all the residue of my estate, real’and per’ 
sonal, to my brother Duncan Bedsole and friend Malcom 
Monroe, and appoint them my executors. And it is my 
will and desire, that my executors take into possession all | 
my estate, real and ‘personal + and that, if any difficulty 
should arise about my estate, my executors should defend’ 
the same.” wy at 
The testatrix soon after died and the will was proved 
by both of the executors ; who are the parties to this suits’ 
The bill was filed in October 1848, and states that the 
plaintiff was an unlearned and ignorant man and the 
defendant shrewd and acquainted with business, and 
that in consequence thereof. it was agreed between them 
that the defendant should take on himself the whole bur- 
den of executing the will; and that accordingly the de- 
fendant took into his exclusive possession all the estate, 
both real and personal, but omitted to return any inven. 
tory. The bill further states, “that the defendant, prac- 
tising upon the ignorance of your orator, through fraud 
and misrepresentation induced your orator to make to the’ 
defendant a conveyance of all his interest in the’ ‘said’ 
lands on or about the beaver dam, dated June Ist, 1847, 
alleging and declaring, that such was the will of the tes. 
43 
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tatrix ; whereas your orator charges the same to be false, 
and fraudulent.” The bill then states, that the residue of 
the. estate was considerable, and that, after paying all the, 
lar legacies, there would remain a considerable 
division between the plaintiff, and defendant ; 
b defendant had failed to pay off the pecuniary 
, rage, and, especially, that to Rhoda, Parker., The 
prayer is for a discovery of the consideration of the deed 
for. the Jand and of the representations and other circum; 
stances under which it was made, and for an account of 
the,personal estate, and that all legacies should be paid, 
and the clear residue be divided between the plaintiff and 
the defendant, and that the negroes should also be.di-, 
vided, and “that the said deed made by the plaintiff to, 
the. defendant may be decreed to be cancelled, as having 
obtained through fraud and misrepresentation.” 

he: defendant put in a demurrer for multifarioysness, 
ig that the. bill seeks to compel the defendant. to. account 
for, the. personal estate of the testatrix, and pay to. the, 
complainant the legacies bequeathed to him, and also, to. 
com I the defendant to surrender a deed from the plain- 
ti conveying to the defendant certain real. estate ; the, 
same being matters separate, distinct, and independent, 

‘their nature, and wholly unconnected with each other, 

ty n argument the demurrer was over-ruled ; but the 
defendant was allowed an appeal to this Court. 


“W.. Winslow, D, Reid, and A. T. Smith, for.,the: 
plaintiff. 
_ Strange, for the defendant, 


_Rurrw, C.J. The Court is of opinion, that the de: 
mgurrer was properly over-ruled. It seems from the haoks, 
that, multifariousness consists in joining in one bill tweor 
more distinct grounds of suit against the same or different | 
persons, It exists, then, where there is a misjoinder-of. 
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persons or a misjoinder of the subjects’of litigation. THe 
dbjection is commonly made on the fist ground }"as OH 
person, in having a controversy between the plaintiff atid 
himself decided, ought not to be obliged to submit te de? 
lays that might arise out of a separate cont rsy “be: 
tween the plaintiff and another defendant. rie reason 
does not ordinarily apply, when there is but one Gefen 
dant, though there be several distinct subjects ;’as #hé 
objection goes only to the convenience in the modes’ Of 
proceeding, and a single defendant may, an@ genéfalfy 
does, prefer all disputes between him and the plainaff 
be ‘settled in one suit, rather than incur the experisé of 
two or more. Although the objection seems, thus, not'to 
Bé as forcible against entertaining a bill when there°fe’a 
joinder of distirict subjects against the same person 49'ft 
is against a bill in which there is both a joindér of diffem 
ent subjects and persons, yet it seems to be thought that 
a misjoinder of subjects agaffst the same person is, fit. 
“self, a god objection to a bill, if the defendant thifits 
proper to take it. It may be remarked, however, that 
very few cases are to be found, in which a bill againge’a 
siigle person has been dismissed on that ground.” That 
of Johnson ¥. Johnson, 6 John. C. C. 163, is an instance Ot 
the application of the rule, and was pressed if the atgit- 
micht at the bar. But that case can hardly be considered 
a precedent upon the general doctrine, as it proceedéd 
upon very special grounds. It wasa suit for divordé’a 
ménsa et thoro and also for one a vinculo matrimonii poh 
the distinct grounds of cruelty and adultery ; as to whith 
the statute required different defences, namely, as to oft, 
on oath, as to the other, not, and likewise different motes 
of proceeding to ascertain the facts. Therefore the Gave 
has ho general application; and no’ other was cited, 
which was precisely apposite. But it is not tequisite"fo. 
look for other cases on that point or to determine héw 
far the Court should go in refusing cognizance ‘ofa’ BMI 
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upon the groand, simply, that it seeks relief against.a 
single. person in respect to two distinct matters. For, ad- 
mitting that such a bill would not be sustained, the. pre- 
sent,as it seems to the Court, does not fall within the 
rule. ' 

_ «It is obvious, that the principle can only apply, when 
two things concur. First, when the different grounds of 
suit are wholly distinct : and secondly, when each ground 
would, as stated, sustain a bill. If the grounds of the bill 
be not entirely distinct and wholly unconnected ; if they 
arise out of one and the same transaction or series of 
transactions, forming one course of dealing and all tend- 
ing to one end ; if one connected story can be told of the 
whole, then the objection cannot apply. Suppose a guar- 
dian to make an unfair bargain with a late ward, just of 
age, and to obtain several conveyances for realty and 
personality. Undoubtedly ope bill could cover the whole 
ease ; and that, even if theaperson obtaining the deeds 
were dead, and the relief was sought against his heirs 
and executor. The same defence would be applicable to 
the different parts of the case. It must be the same with 
respect to dealings between other trustees or quasi trus- 
tees, from their confidential relation, and cestui que trusts. 
In such cases a bill may be filed in affirmance of the 
original right of the plaintiff, and in order that the relief 
im respect to it—which is the main relief/—may be effec- 
tual, the plaintiff may state in his bill any number. of 
gonveyances improperly obtained from him, either atone 
or more times or respecting different. kinds of property, 
and ask to have them all put out of his way or.to have 
reconveyances; for the several conveyances do not so 
much constitute distinct subjects of litigation, but are 
rather so many barricades erected by the defendant to 
impede the plaintiff’s progress towards his rights... The 
same equity, we think, must exist against conveyances 
of property devised under a will, whether real or person- 





DECEMBER ‘TERM, 1848. 





Bedsole v. Monroe. 





al, obtained by an executor from devisees or legatees.:to 

be the better or the more easily managed or disposed,ef 
with a view. to the purposes of the will, or upon sucha 

suggestion. If taken upon a suggestion of that kind, and 

they do not state the purpose on their face, and the exee- 
utor should, on that ground, set them up as absolute.con- 

veyances to himself, after the purposes of the wilh have 

been answered, or when there were, in truth, no suchne- 

cessities of the estate, though suggested, it: is apparent 

that there ought to be relief against such conveyances; aad 
that, within the principle we are considering, the relief 
may and ought to be had upon a bill for administering 

the estate and settling the actings of the party as execu- 

tor, or connected with the office. If the executor obtained 

the conveyance by reason that he was executor, and up- . 
on a suggestion, that it would enable him the better to 
discharge his office or promote the interest of the maker 
of the deed, the latter may,in a bill for an account of the 
estate, insist likewise on a reconveyance, upon the greund 
that the account will show, either that the purposes,.for 
which the conveyance was made, have been answered,,or 
that they never existed and that the suggestion was false 
from the beginning. For, it is plainly a fraud, committed 
in the course of the defendant’s administration and. aris- 
ing out of the.relation created thereby. Such seems,to 
be. the case, which it was an object of this bill to state. 
The statement, it is trae, is very imperfect, and the, writer 
may not have a clear conception of the particular equity, 
on which the right to relief in this suit depended.. We 
cannot say, indeed, that there is enough in the bill to au- 
thorise a decree for the plaintiff on this part of this cause, 
when it comes to a hearing. Whether there, be, or not, 
is not at this time to be considered, as the case is here,by 
appeal from an interlocutory decree on a special de- 
murrer... What we have to say is, that such an equity 
exists, and that there is a manifest propriety in connect- 
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ts and 
Purposes, on which it was given and to which it has been 
applied or misapplied, and asking relief in respect there- 
of'im the same bill, in which relief is sought in’ respect'to 
thé other acts of the executor, whether those that ere 
strictly virtute oficit, or those arising out of trusts’ im. 
posed, or supposed to be imposed, on him as executor. 
‘Here, the will gave land tothe pluintif and defendant 
and directed'that the ercutors should take into posses. 
sion, not only the personal, but the real estate, and defendit 
if'any difficulty should arise about it, and further, that 
they should pay the debts and funeral expenses out of the 
money that should first come into the hands of the exrecu- 
tors from’ any portion of the estate, real or personal. The 
land, then, although devised, was charged with the debts 
and expenses, and the executors were required to enter into 
it‘and apply the profits to those purposes. The bill states 
also; that the parties, owing to the superior capacity for 
Business of the defendant and the incapacity of the plaiw- 
tiff, agreed, immediately after the will was proved in 
May 1847, that the defendant should act solely'as the ex- 
ecutér, and that accordingly the defendant ‘took’ éxctu- 
sive possession of the whole estate—real as well as per- 
gonial. Then it was, that the defendant also induced the 
laintiff to execute a deed for the land, “alleging, and 
declaring, through fraud and misrepresentation, that such 
was the will of the testatrix,” and the plaintiff, through 
ignorance, and confidence in the defendant, believing the 
representation. Viewing the statement of the bill as to 
the occasion and reason for the conveyance, in connec- 
_ tid With the provisions of the will and the absericé“of 
afiy Valuable or good consideration, it must be supposed , 
whether sifficiently expressed or not, that it was the pdr- 
pose'to charge in the bill, that ‘the defendant,’ the’ ‘séfe 
acting executor, required the conveyance from the plafi- 
tiff'upon the idea, that the will imposed duties on the 
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executor, as such, in respect of the land and the payment: 
of the debts out of its produce, and that, as. the plaintiff 
was giving up the executorship, he should also give up 
the land, te the defendant, and to that end make a con- 
veyance of it. Thus regarded, the arrangement and con« 
veyance were but acts, whether at the time rightfal or 
wrongful, in the course of the administration of the estate; 
and they form proper subjects for consideration in a bill 
like this, as arising out.of the administration. Oa this 
ground the demurrer would be properly over-ruled, if 
the statements of the bill be sufficient to show, that the 
deed, was made under the circumstances and for the pur 
poses supposed. 

If, however the allegations be so defective on that head, 
that the plaintiff could not get a decree in respect of the 
land, then the point raised by the demurrer is still as con- 
clusively against the defendant. We rather suppose, 
that the bill is too barren of facts and vague to entitle 
the plaintiff to a decree for ary land. It does not identie 
fy the land conveyed, nor, indeed, allege that the tes- 
tatrix was seized of any particular land, nor what estate 
she had in it, if any; and it is difficult to see what in 
particular constituted the “fraud and misrepresen- 
tation,” by which the defendant got the conveyance. 
Supposing, then, the statements in the bill to be insuffi- 
cient to authorise a decree for the land, it follows that 
the bill cannot possibly be multifarious. For, in its nature, 
the, objection of multifariousness is, that the bill contains 

two distinct causes of suit, in respect of each of whieh, as 
~ the bill is framed, the plaintiff may have a decree ; where- 
as this bill would, then, be one, in which there was as to 
one subject a good case, and as the other a bad one, so ° 
that, in fact, the plaintiff could not have a decree for dis- 
tinct subjects, but only fora single one. Such «a bill ‘is’ 
not multifarious in any proper sense of the term, sowas 
to admit of a demurrer to the whole bill on that groand'” 
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and cause it to be dismissed, as well io ae to the 

good case as the bad one. Certainly not; for utile per 
inutile non viliatur. Instead of demurring for multifari- 
ousness, the proper course, according to circumstances, 
would be to refer the billto have it reformed for imper- 
tinence ; or to demur to that part of the bill, if the party 
does not choose to answer; or to answer and insist on 
the defence, as to so much of the bill, at the hearing. For, 
as far as the plaintiff has a good case he ought to be re- 
lieved, and not turned out of Court, merely because he 
unnecessarily introduced other matter, that is impertin- 
ent to that case, and, at the same time, does not eonsti- 
tute another substantive ground for a decree, 

lt mast be certified, that there was no error in the 
interlocutory deeree, and the defendant must pay the costs 


inthis Court. 


Pex Cuniam. : . Ordered accordingly. 


AMY ASKEW es. WILLIAM DANIEL. 


The deed of a married woman, without her privy examination, is so entire- 
ty Void as to her, that evea if an agreement. be incorporated in it for ber 
benefit, she cannot obtain a specific performance. 


Cause removed from the Court of Equity of Granville 
County, at the Fall Term 1848. 

Phe plaintiff’s bill alleges, that, under the will of ber 
first husband, Merryman Barnes, she had a good title to 
a tract of land, deseribed in the bill, together with her 
three children, among whom was Washington L. Barnes ; 
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that, after her intermarriage with her second, husband, 
William Askew, they sold and conveyed to Washington 
L. Barties all their interest in the land, bat that she.nev- 
er was privily examined, whereby the conveyance was 
void as to her, and carried nothing but the life estate of 
her husband, William Askew, who is since dead; and 
that she has brought an action of ejectment against Sam- 
uel Barnes, the tenant in possession. and to whom. it was. 
sold'by her son. She farther states’ that the object. of 
the conveyance and its consideration was to secure to 
herself a comfortable subsistence for the remainder of 
hér days, which her son promised to provide for her. 
This conveyance was made a part of her bill, and. the 
consideration expressed in it is, to compromise and set.) 
tle controversies which had arisen between the plaintiff 
and her children, conveying the land and other property 
of her former husband, Merryman Barnes, and one dol- 
lar. The prayer is that the defendant, who is the admin- 
istrat or of the said’ Washington, upon her sur } 
her title to the land, may be compelled to comply. with 
his intestate’s, the said Washington L. Barnes’, agree- 
ment as above set forth, by paying to her such sum or 
sums of money as upon a reasonable allowance for her 


yearly support may be found justly due to her. 


Gilliam and Lanier, for the plaintiff. 
Badger, for the defendant. 


Nasa.J. The plaintift’s bill cannot be sustained. The 
deed of a feme covert is of no effect in conveying her land, 
until she is privily examined by the proper authorities. 
Until then, the deed as to her is a blank paper—the title 
still remains in her. But though void as to her, it is good 
and available as to her husband and transfers his life 
estate. Washington Barnes, by the conveyance from the 
plaintiff and her husband, acquired nothing but the life 
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estate of the latter, which expired at his death. As soon 
as that event took place, the plaintiff, being the legal 
owner, was entitled to the possession of the land. She 
accordingly brought her action of ejectment to recover it 
from the tenant in possession. She says she is willing to 
confirm the title of the vendee of her son, if the contract, 
made by her and her husband with him, is established, 
to-wit: a comfortable support under a decree of the Court, 
is provided for her. The Court has no power under that 
conveyance to make any such decree. The deed, which 
is made a part of the case, recites, that the consideration 
of it was the compromise of controversies, which had 
arisen concerning the property of her former husband. 
The compromise of a doubtful title isa valuable con- | 
sideration to sustain a conveyance. The deed says noth- 
ing of any support to be provided for the plaintiff by her 
son Washington. 

“The plaintiff never having been privily examined touch- 
ing her execution of the deed, it is void as to her, and she 
stands as if she had never executed it, having the same 
title to the land, which she had before that instrument 
was made. If the parol agreement, attempted to be set 
up-by the bill, had been incorporated in her conveyance 
to her son, it would not alter the law—the deed was void 
as to her, and she, therefore, could not have obtained a 


specific performance. 


Per Curiam. Bill dismissed. 
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A testator bequeathed to his wife “two choice horses,” “fifteen choice sheep,” 
4c., and the wife died before receiving her legacy. Held, that the admin- 
istrator of the wife was not entitled to his choice, bat that the 
must be made by the executors of the husband and should be of ‘te bo 
sheep. ‘ 

A testator bequeathed as follows: “I give to my daughter 8S. G. four'negross 
by name Dice, &c. which she has already received,” and in a subsequent 
clause he says, “Ii is my desire that my daughter 8. G. have three.emall 
negroes more, which will make her number seven, equal with her brother’s 
number.” After making his will, the testator conveyed three negroes te his 
daughter S. G. by deed of gift, Held, that this was a satisfaction ome 
legacy of three smal! negroes. 

A testatcr ia the residuary clause of his will devised and bequeathed as fal- 
lows, ‘my other two tracts of laud, $c., and all my negroes, not men- 
tioned, &c., to be equally divided between my two sons W. H. and R, H. 
and my daughter S. G. and the heirs of my son L. deceased.” “Held, 
that the words ‘‘heirs of L.” as here used, mean “the children of L,” and 
that the division must be per cepite, in which each of the children of L. 
will take one full share. 

The cases of Ward v. Stowe, 2 Dev. Eq. 509, Spivey v. Spivey, 3 Ire By 
100, and Martia v. Gould, 2 Dev. Eq., 305, cited and approved. 


- Cause removed from the Court of Equity of Person 
County, at the Spring Term 1848. 

Robert Harris died in 1847, leaving him surviving his 
children, William Harris and Robert Harris, and Sarah 
Gillis, and grand-children, Robert L. William H., Ann, 
and Sarah Harris, who were the children of his son 
Lawson Harris (who died before his father) and Sarah 
Harris, his widow, who died a short time after her hus- 
band and upon whose estate William Philpot took out 
letters of administration. The bill is filed by Wil- 
liam and Robert Harris, the executors, against the ad. 
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ministrator of Sarah Harris, Sarah Ellis and her hus- 
band, and the children of Lawson, praying that a con- 
struction may be put upon the will of Robert Harris to 
enable the plaintiffs to make distribution. The will is as 
follows: “In the name of God, amen, J, Robert Harris, 
Sen., of Person County. State of North Carolina, being of 
sound and perfect mind and memory, (Blessed be God,) do 
this 10th day of May in the year of our Lord 1842, make 
and publish this my last will and testament in manner 
following ; ; that is to say, after all my just debts are paid: 
Item 1st. I give and bequeath unto my son William Har- 
ris, one horse, bridle, and sadle ; one cow and calf; oue 
bed and furniture ; two hundred and seventy-three and a 
half acres of Jand, whereon he now lives ; six negroes, by 
name, Linda, Stephen, Frank, Henry, Dice, and Ann, unto 
him and his heirs forever ; which he has already received. 

“Item 2nd. I give and bequeath unto my son, Lawson 
Hafris, one horse, bridle, and saddle ; one cow and calf; 
one bed and furniture ; three hundred acres of land,,j join- 
ing the land of Allen Yancy, William Harris and others ; 
which he has already received, and expended the value 
to his own tse. 

“Item 3rd. I give and bequeath unto my daughter, 
Sarah Gillis, one feather bed and furniture; one mare, 
bridle, and saddle ; four negroes, by name, Dice, Jinny, 
Peggy, aud Jacob, to her and her heirs forever; which 
she has already received. 

“Item 4th. [give and bequeath unto my son, Robert 
Harris, « one horse, bridle and saddle ; one bed and furni- 

ure; seven negroes, by name, Oxford, Sarah, Gaston, 

Teen, Lethe, Tine, and Elijah, to him and his heirs for. 
ever ; ; which he has already received. 

“Item 5th. I leave to my beloved wife, Sarah Harris, 
the tract of land, whereon I now live during her life 
or. my widow; also as many of my negro men and 
women as she chooses, out of the number I leave; 
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two choice horses ; four cows and calves; all nby stock 
of hogs ; fifteen choice sheep; all the stock of geese ; all 
the household and kitchen furniture, or as much as she 
cares to keep; one yoke of steers and cart; the rest of my 
black people to be divided after William Harris receive 
one, the value of Tinc, which my son Robert Harris has 
over the number of his brother William; also: it is my 
desire for my son William to have fifty-three dollars to 
make his tract of land equal of value with the tract I gave 
my son Lawson ; also it is my desire that my daughter, 
Sarah Gillis, have three small negroes more, which 
will make her number seven, equal with her brothers’ 
number. 

I give and bequeath unto the heirs of my son awa 
Harris, deceased, two negroes, Milly and Jeff, to them 
and their heirs forever. 

Item. I give and bequeath unto my son Robert. Harris 
the tract of land whereon I now live, containing six hun- 
dred, acres after the death or marriage of my wife, to him 
and his heirs forever. Also the negroes which I leaye 
her to return to my estate at her death or marriage, ||; 

“I give and bequeath unto my daughter Sarah: Gillis, 
the tract of land whereon my brother Overton Hagfis 
lived at his death, containing one hundred and fifty acres, 
to her and her heirs forever. 

“My other two tracts of land not mentioned, imeladiots 
the mill tract above, containing six hundred and forty 
acres, and all my negroes, not mentioned, to be equally 
divided between my two sons William Harris and my 
son Robert Harris, and my daughter Sarah Gillis, and 
the heirs of my son Lawson, deceased, and the rest of my 
property, wagon, still, &c. It is my desire that my son 
William shall have thirty acres of land surveyed off from 
the tract, on which I now reside, adjoining the tract which 
I have given him, and then the balance of the tract to my 
son Robert as before recited. 
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“I nominate and appoint my son William Harris and 
my son Robert Harris, executors to this my last will and 
testament. In witness whereof, I have hereanto set my 
hand and affixed my seal, this tst day of June, 1849. 

(Signed,) ROBERT HARRIS, [seat.] 

“In presence of 

“Jonn Humraries, 

“Amsrose Grisham.” 


The bill alleges, that Mrs. Harris died a few days after 
the testator, before she had reccived the horses, sheep, 
&c. bequeathed to her, and that her administrator insists 
upon having his choice of the horses, &c.: That the tes- 
tator after the will was made, gave Mrs. Gillis three ne- 
groes, and that she and her husband insist upon having 
three more, before the general division is made: That 
the testator, before the will was made, had given to his 
son Lawson, five negroes, of which no mention is made 
in the will, and that the children of Lawson insist, that 
in the general division they will each be entitled to one 
full share, making four sevenths. 

The answers submit these questions to the decision of 


the Court. 


E.G. Reade and Norwood, in behalt of the children of 
Lawson Harris, deceased, referred to the following cases : 

Spivey v. Spivey, 2 Ire. Eq. 100. Bryant v. Scott, 1 
Dev. & Bat. Eq. 156. Stowe v. Ward, 3 Hawks 604. 1 
Dev. 67. 2 Dev. Eq. 509. 

Upon the construction of the residuary clause, for the 
purpose of shewing that Lawson Harris’ children take 
only one fourth, the following cases were referred to: 

Spivey v. Spivey, 2 Ire. Eq. 100. Martian v., Gould, 2 
Dev. Eq. 305. 

Gilliam and Lanier, for the defendants. 
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Pearson, J. Upon the first question, it is. clear, that 
the administrator of Mrs. Harris is entitled to the horses, 
sheep, &c. It is the duty of the executors to make the 
selection, A confidence is reposed in them, that they 
will seleet good articles of the several descriptions of 
chattels. The administrator is entitled to “two choice 
horses,” by which is meant, two of the best horses, and to 
fifteen of the best sheep. 

Upon the second question, assuming as we must do, 
that the three negroes were given to Mrs. Gillis by a 
valid deed of gift, we think these three negroes are a sat . 
isfaction of the legacy of the three small negroes. If no 
other words had been added, this would have been the 
conclusion ; for, gifts and bequests to children are con- 
sidered as portions or provisions made for them, and the 
law will not allow of a double portion to one child, unless 
there be a clear intent to give it; but in this will the 
matter is put beyond all question by the words, “three 
small negroes more which will make her number seven, 
equal with her brothers’ number’’—the will having men- 
tioned before, that she had already received four. Here 
the reason for giving the three small negroes is expressly 
stated. That reason ceased by the gift of the three ne- 
groes made afterwards and, as the reason ceased, the gift 
was satisfied, upon the same good sense with the maxim 
“cessanti ratione cessat lex.” 

Upon the third question, without putting any stress on 
the fact, that Lawson is spoken of in the will as being 
alive, which we presume is to be attributed to the fact, 
that the will has two dates, being dated at the commence- 
ment 10th of May, 1842, and at the end, Ist of June, 1842; 
we are forced to the conclusion by the cases decided in 
this State and in England, and in our sister States, that 
the word “heirs,” as used in this will, means the children 
of Lawson Harris. and that the division must be per 
capita, in which each of the children of Lawson will take 
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one fullshare. This is fully settled by the case of Ward 
v. Stowe, 2 Dev. Eq. 509, when it was last before this 
Court, and when all the cases were fully examined and 
discussed. The history of that’case shows the importance 
of abiding by the rule, stare decisis, and as it was so 
solemnly decided, we should follow it, even if disposed to 
question its correctness ; in which, however, we entirely 
concur. To take this case out of the general rale, ocr 
attention was called by the counsel for the plaintiff tothe 
fact, that in another clause two negrces are given to the 
“heirs” of Lawson, where it is insisted the children take 
a8 aclass. This suggestion does not aid the plaintiff. 
It is certain, that in that clause, the word “theirs” does 
mean children, and the division between them will be per 
capita 

The main reliance, however, was put upon the cases 
of Spivey vy. Spivey, 2 Ire. Eq. 100, and Martin v. Gould, 
2 Dev. Eq. 395. We have examined these cases atten’ 
tively. They do not enable us to say that this case is an 
exception to the general rule. Inthe case of Spivey v- 
Spivey, the words, “those who have received a part of 
my estate, will account to the balance of my children ‘for 
what they have received,” were held sufficient to make 
that-case an exception ; for, although the word “heirs” 
was held to mean children, yet as they were expressly te- 
quired to account for advancements made to their mother, 
asa class, it was held, that they should also receive as'a 
class. There are no words of the kind in the case under 
consideration. 

Inthe case of Martin v. Gould, the provision, which’ 
gave out of the fund, before the division, the average pricé’ 
of 100’acres to Daniel, the son, “in order to make him 
compensation for 100 acres which I gave to my son Mali- 
chi,” was held to make that case an exception; for it 
showed that the testator meant to deal equally between 


his'two sons. 
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In this case, it does not appear from the will, that the 
testator meant to deal equally between all of his children, 
but to make such a disposition of his property as he 
thought right without reference to a precise equality. 

William and Lawson are made equal in land by adding 
$53. ‘Robert has no land until the death of his mother, 
when he is to get the “home place,” 600 acres. No re- 
ference is made to equality in land with William and 
Lawson—no average price is to be fixed on. 

Sarah Gillis is given a tract of 150 acres of land—no 
reference to value, so as to show that equality is intended. 

“William and Robert Harris, and Sarah Gillis each te- 
ceive seven negroes—the number is equal—nothing is said 
about value. 

And the children of Lawson receive two negroes, No_ 
mention is made of any negroes having been given to — 
Lawson. Nor is it said, that the two negroes are to make 
the share of Lawson equal. So it would not appear that 
equality was intended, even if we could go out of the will 
to take notice of the fact, that five negroes had been given 
to Lawson ; which could not be done without violating 
the rules of evidence, that written instruments are not to 
be added to, varied, or explained, by parol testimony. 
“We, therefore, can see nothing to take this case out of 
the general rule, and we do not feel at liberty to depart 
from’a series of cases “to be traced back for more than a 
century,” for the purpose of speculating upon what might 
have been the intention of the testator. 


Psa Curtam. Declared accordingly. 
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Tithe case of lost bonds the juriediction of Courts of Equity affords relief more 
complete, adequate and perfect than can be done by Courts of law, the 
former requiring indemnity to be given to the alleged obligor against the 
bond. 


fn a suit in Equity to reeover the amount of a lost bond, the Court requires 
the same decree of evidence as a Court of law does, and“thereforé the 
plaintiff must produce satisfactory proof, not only of the contents of the bond, 
but also that it had been signed, sealed and delivered by the party sought 
to be charged. 


Cause removed from the Court of Equity of Nash Coun- 
ty, at the Fall Term, 1848. 

The bill charges that David M. Deans was in the year 
——, appointed guardian to the infant children of Wil- 
liam D. Strickland, and upon stating the accounts with 
Granberry Vick, the former guardian of his wards, found 
him largely indebted to them; whereupon he immediate- 
ly brought an action upon his guardian bond, against him 
and his sureties, to wit: Jordan Joiner, John H. Drake, 
and Samuel W. W. Vick. This suit was compromised 
by the plaintiff's s taking the several bonds of each of the 
sufeties for his ratable proportion of what was due, The 
bill charges, that Samuel W. W. Vick, executed his bond 
for $595 33-100, his proportion of the sum due, and gave 
as his s surety Josiah Vick. The bond was dated about 
the 9th of November, 1842, payable one day after date, 
and witnessed by J.J. Taylor. The bill then alleges, 
that a few minutes after the execution and delivery of the 
bond, he delivered it to Josiah Vick, at his request, to en: 
able him to procure an additioral surety, with himself, 
and that he-has never seen it from that time, and he be- 
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lieves that it was lost or destroyed by Josiah Vick, 
charges, that the plaintiff frequently demanded the bon 
from Josiah Vick, who never would deliver it up, but 
promised that it should be arranged, and that no part of 
it has ever been paid, but the whole remains due., Samuel 
W. W. Vick died in June 1845, and the said Josiah soon 
thereafter; and at November Term of the County 
Court of the same year, the defendant, Dortch, was ap- 
pointed administrator of Samuel, aod the defendant: 
Blount, of Josiah; and they possessed themse] ves of 
all the estate of their several intestates, The bill prays 
that the defendants may be decreed to pay the said bond, 
&c. To this bill the necessary affidavit is affixed. 

The answers admit, that the plaintiff was the guardian 
of the children of William Strickland; and that he in- 
stituted a suit against the former guardian, Granb 
and his sureties, who were the persons mentioned i in the 
bill: That they are the legal representatives of the two 
Mr. Vicks, Samuel and Josiah, but deny all knowledge , 
the alleged settlement of that suit, or of the bond, charge 
to have been executed by their intestates: That they 
never heard of it except from the plaintiff and that not 
until about the time the bill was filed. They deny having 
it intheir possession: and aver that after the death of 
their several intestates, and after procuring letters of 
administration, they examined the papers belonging to 
each, and found no such bond. 

Replication was taken to the answers; the case set 
for hearing ; and transferred to the Pirat Court.» . 


Miller, for the plaintiff. 
B. F. Moore, for the defendants. 


Nasa, J. The object of the bill is to set up a lost boad 
against the estates of the two. Mr. Vicks. Courts, of 
Equity originally obtained jurisdiction in sqch.matters, 
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Upon the ground, that in a Court of law, the plaintiff 
eould not obtain redress, for the reason, that he couldnot 
make profert of the bond. This reason has long ceased, 

and with it the jurisdiction acquired by Courts of Equity 
would also, in all probability, have ceased, but for ‘thé 
rules adopted there, in granting relief. The Courts of 
Equity, in doing justice to the plaintiff, will ‘also take 
eare he shall do justice to the defendants, they requiring 
him to indemnify the defendants against the bond: It is 
not in the nature or composition of a Court of law to 
eause the indemnity to be given, or tu adjust its terms. 
Equity, therefore, has retained this jurisdiction, equally 
beneficial to the obligee and the obligor, because the re- 
lief afforded is more complete, adequate and perfect:'than 
atlaw. 1 Story’s Eq.418. When the plaintiff has given 
to this Court jurisdiction of the case, by his affidavit; the 
eause is then to be tried by those rules of evidence, which 
are common to both tribunals. The first thing’ for the 
plaintiff to do, in this case, was to prove, by competent 
testimony, the existence of the bond, alleged to be lost, 
He must show, that it was, in law, a perfect instrument. 
He, in his bill, affirms such to be the fact—the laboring 
oar is on him; and a Court of Equity otght not, and wil! 

not grant him relief, when his testimony leaves that fact 
in doubt and uncertainty. In general, rules of’ evidence 
in Courts of Equity are the same asin Courts of law. In 
this case, then, it is necessary the plaintiff should show, 
that the instrument was perfected in all its parts—that it 
had been sealed and delivered by the party, he seek 
to charge. If the action were at law, and thepaper 
had a subscribing witness, it would be necessary té prove 
the execution by him. The plaintiff has filed thé depo- 
sition of Mr. Taylor, who, he alleges, was the subscribing 
witness. He states, that he was present at. the settle- 
ment, wrote the bond, saw Josiah Vick sign it, as: surety 
fer S. W. W. Vick, and that he signed it, as a witness. 














DECEMBER TERM. 1848. $84 


oo - 





Deans v. Dortch. 





This took place some where about 1842 or 1843, and he 
thinks Mr. Deans took it. Delivery is an essential partof 
a deed, without which, though the paper may be’ signed 
and sealed, it is not a deed. Mr. Taylor leaves thisvim- 
portant fact in doubt, and the other testimony, if it‘dees 
not inerease the doubt, does not remove it. A» witness 
of the name of A. D. Barnes states, that he saw the bond, 
which was given by Samuel W. W. Vick upom the Set- 
stlement, at which he was present, “‘and he dbelievesJosiah 
Vick was a security to the said bond, though he has no 
distinct recollection of this.” J. D. W. Barnes states, 
that in 1842 or 1843, he met with Mr. Josiah Viekoom- 
ing out of the Court House, who stated to him,‘that he 
had told David, that he would have the bond'filléd'up for 
Samuel Vick, and he was going out to look for security. 
In another deposition he states, that when he met-bim as 
above stated, he had a bond in his hands, which; he gaid, 
he was going to have filled up. On their way home the 
same night, Vick told him the bond was not yet filled up. 
About a month before J. Vick’s death he told Him St: his 
mill he would have that bond to pay. We cannot say 
the testimory satisfies us,that the paper ever was de- 
livered by Josiah Vick. Not one of the witnesses proves 
it. Mr. Taylor, who wrote the paper, and states that 
Vick signed it, only thinks the plaintiff took it. Imme- 
diately after, however, it is seen in the hands of Josiah 
Vick, who stated he was going out to get security. The 
plaintiff in his bill alleges, that he handed ‘it'to fim, at 
his request, but no witness proves it, and subsequently 
Josiah Vick stated to Barnes, that the bond is not yet 
filled up. A remarkable circumstance in ‘the case. is, 
that the witnesses who speak to time can none of them 
fix it, even as to the year. Such want of memofy is not 
calculated to beget much confidence in the correctness of 
these statements. Ifthe facts were such as the bill states, 
it is very extraordinary that the plaintiff did not sooner 
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comimence his action. He alleges that the transaction 
todk'place in 1842, and he did not file his bill until Octo- 
ber 1846, and not until both Samuel Vick and Josiah Vick 
were dead. His allegation, that he frequently demanded 
the bond of Josiah, is not proved. For four years and 
more,he suffers this paper to remain in the hands of 
Josiah without even a demand for it—the thing is strange 
and unaccountable. The case is not without its difficul- 
ties on the part of the defendants ; but as it was the duty 
of the plaintiff to sustain his allegations, by sufficient tes- 
timony, whatever doubts we may have, we cannot declare , 
that the paper writing ever was delivered by Josiah Vick 
as his deed. If the bill had been filed during the life of 
Josiah Vick, the plaintiff would have been entitled to his 
evidence, as to the delivery, and the Court might have 
been freed from the necessity of groping in the dark after 
probabilities, and if the plaintiff sustains an injury, it is 
the consequence of his own folly. 


Psr Curiam. Bill dismissed with costs, 


WILLIAM R. CATON ws. STEPHEN WILLIS & AL. 


When a bill is filed, to set aside an instrument on the ground that it was exe- 
cuted by mistake or accident, the nature of the mistake or accident must 


be eet out with certainty in the bill, 
Exhibits do net make a part ef a bill, but are a part of the proof, and cannot 
aid defective statements in the bill, any more than any other part of the 


proof. 


Cause removed from the Court of Equity of Craven 
County, at the Spring Term 1848. 
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The bill charges, that one Adam Gaskins died -intes- 
tate, seised and possessed of a parcel of land, lyingiom 
Swift Creek in the County of Craven; That this land des< 
cended to Guilford Gaskins, Stephen Gaskins, 
» who were the heirs at law, of the said Adams 
That partition was duly made, and a share designated as 
lot No. 5, was assigned to Guilford Gaskins. The record 
of the proceeding for partition is referred to as an exs 
hibit. 

The bill further charges, that Guilford Gaskins con- 
tracted to sell to Stephen Gaskins the said lot, No, 5,;for 
the sum of $195, “and accordingly executed a deed dated 
29th of September 1835, whereby the said Guilford bon. 
estly intended to convey in fee simple to the said Stephen 
the said lot No. 5, but by mistake or accident, the land was 
so described therein as not to embrace or convey the 
same:” That the said Stephen, believing the deed did 
convey the said lot, as was intended, entered into pos- 
session and made valuable improvements and remained in 
possession until the year 1842, “when he sold the same 
for full value to the plaintiff, who had full confidence in 
the validity of his title to the said lot,” and thereupon the 
plaintiff entered upon the land, and has expended mach 
labor thereon: that Guilford and Stephen Gaskins were 
ignorant and illiterate men, not acquainted with the form 
of legal conveyances. 

The bill further charges, that the defendant Stephen 
Willis, well knowing that Guilford Gaskins rateheta by 
the deed to convey lot No. 5, to Stephen, and being, as 
he was a surveyor, well acquainted with the land, found 
out that the deed did not embrace lot No. 5. Under pre- 
tence of buying some “vacant land,” as it was ¢alled, 
which had also descended to the heirs of Adam Gaskins, 
he procared Guilford Gaskins to execute to the defendant, 
Major, a deed, which included a large part of the lot 
No. 5, and that the said Major Willis, after getting the 
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deed, in 1845 commenced an action of ejectment against 
the plaintiff. The prayer is, that the defendants may be 
perpetually enjoined from proceeding in the action, and 
from commencing any other ection, whereby to turn the 
plaintiff out of possession, and for general relief. 

The defendants deny all the material allegations of the 
bill. They allege, that Guilford, by his deed to Stephen 
Gaskins, conveyed or intended to convey lot No. 4, which 
he had purchased of one Luton and wife, to whom it had 
been allotted in the partition ; and that he did not intend 
to convey lot No. 5, by his said deed. They further al- 
lege, that Guilford Gaskins, by his deed to Major Willis, 
‘conveyed only a part of lot No. 5, and. not the whole of 
the. lot; and that Stephen Willis, in making the purchase, 
acted as the agent of Major Willis, and had no interest in 


the land. 


J. H. Bryan, for the plaintiff. 
: Mordecai, for the defendants. 


Pearsox, J, Many depositions were taken on both 
sides, but it is not necessary to advert to the proof, be- 
cause the allegations of the bill are so general and un- 
certain, that it is impossible to declare the facts necessas 
ry to entitle the plaintiff to a decree. 

- In all bills, to entitle the plaintiff to a decree, there 
must be proper allegations. Proof without allegations 
will no more answer the purpose, than allegations without 
proof.. There must be ‘‘allegata et probata.” It is true, 
the Same degree of certainty is not required in pleadings 
in Equity, as is required in pleadings at law, but there 
must be some certainty, and the facts material to make 
out the. plaintiff’s equity must he alleged in a manner to 
enable the defendant to take issue, and to enable the 
Court.to see what it is, that the plaintiff insists upon. If 
a hill should charge, “that the defendant practised a fraud 
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upon the plaintiff,” without stating ia what the fraud eon- 
sisted, or in what way it was effected, every one would 
admit, that the allegation was too general and ancertain. 

The allegation of the mistake or accident, by which it 
happened, in this case, that the deed made by Guilford to 
Stephen Gaskins did not include the land, which the par- 
ties intended, is as general and uncertain, as in the case 
supposed above. The allegation is, thatin the partition 
of land of Adam Gaskins, lot No. 5 was allotted to Guil- 
ford Gaskins ; That he contracted to sell lot No. 5 to Ste- 
phen Gaskins; but that “by mistake or accident the land 
was so described therein, as not to embrace or convey 
the same.” This is wholly uncertain, and yet it is the 
“gist” of the plaintiff’s case. 

The bill should have set out the metes and boundaries 
of lot No: 5, or identified the land in some other wag, 
the metes and boundaries of the deed and the manner in 
which the alleged mistake or accident occurred, as that 


the draughtsman copied the metes and boundaries of lot 
No. 4 by mistake, instead of the metes and boundaries of lot 
No. 5, if such was the fact; or that in the boundaries, a 
certain line was by mistake, written “Sowéh” so many 
poles, instead of “North” so many poles, if such was the 


fact. In short, it should have stated the manner in which 
the thing happened, and given some idea of what it is, 
about which the plaintiff complains. 

The bill in another allegation states, that, after his 
purchase, Stephen Gaskins took possession of the said lot, 
and continued in possession until 1842, “when he sold 
the same, for the full value, to the plaintiff, who had full 
confidence in the validity of histitletothesame.” It does 
not appear, whether the deed made by Stephen Gaskins 
to the plaintiff, if he made one, correctly describes lot No. 
5, or follows the description in the deed made by Guil- 
ford ; in which latter case it wculd be material to allege, 
that the plaintiff intended to buy lot No. 5, and how it 
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happened, that there was the mistake or accident in this 
deed, if such was the fact. Copies of the report of the 
commissioners, who made the partition, of the deed of 
Guilford Gaskins to Stephen Gaskins, and of the deed of 
Stephen Gaskins to the plaintiff are filed as exhibits, 

Exhibits do not ‘make a part of the bill, but are a part 
of the proof, and cannot aid defective statements in the 
bill, any more than any other part of the proof. 

Bat if we go out of the bill, and look into the exhibits, 
we can see no light. Lot No. 5, has certain metes and 
bounds—the deed of Guilford Gaskins has metes and 
‘bounds entirely different, and makes no reference to lot 
No. 5, nor do its metes and bounds correspond with 
those of any of the other lots, or with any one corner or 
line of any of the lots. The deed of Stephen Gaskins to 
the plaintiff has the same metes and bounds, as the deed 
of Guilford, and makes no mention of lot No. 5. 

We think the bill is defective for uncertainty, and it 
must be dismissed with cost. 


Per Curiam. Bill dismissed with costs. 
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After a bill has been depending for some time, testimony taken and the cause 
set for hearing and transferred to this Court, a petition will not be granted 
to a defendant to have the cause remanded, so as to bring before the Court 
grounds of defence, not properly or sufficiently set forth in the answer, and 
to take additional testimony ; especially when the object is to introduce 
matter, which is the subject of a cross-bill, and to get rid of the plaintiff’s 
claim, not upon the merits, but upon a matter, which is ia a great degree 
technical. 


Cause femoved from the Court of Equity of Halifax 
County, at the Fall Term 1848. 

The plaintiff complains, that Robert H. Wilson, a citi- 
zen of the then territory of Florida, died in the year ——, 
having previously made and published his will, which was’ 
duly proved, and the executor, therein appointed, having 
refused to qualify, administration, with the will annexed, 
was granted to his widow, then Mrs. Wilson, now the 
defendant, Mrs. Hogan. At the time of his death, the 
plaintiff alleges, Robert Wilson was largely indebted to 
him, and the administratrix having sold a large quantity 
of the property of the deceased, he came to a settlement 
with her, and received from her, in part payment of his 
debt, two bonds, each for $5032 32-100, execated by John 
D. Edwards, one payable the Ist of January, 1840, and 
the other the Ist of January, 1841, bearing interest at the 
rate of eight per cent. per annum, from the 15th of April, 
1838. These bonds were given by John D. Edwards for 
purchases made by him at the sale of Robert Wilson’s 
property ; he, the said Edwards, and the administratrix, 
both of them being at the time citizens of Florida and 
resident there. These bonds, it is alleged by the plaintiff, 
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were transferred to him by endorsement by the adminis- 
tratrix. The plaintiff charges, that, at the time of the 
settlement, and transfer of the bonds to him, he delivered 
to the administratix bonds, notes and open accounts, due 
him by the testator, to an equal amount, with proper re- 
ceipts endorsed on them, as the bonds were received by 
him in discharge of go much of the debt dueto him. These 
bonds, he states, were by him placed in the hands of Mr. 
Moseley, a practising attorney of Florida, with directions 
to put them ina suit, which was immediately done, in the 
name of the administratrix, and in the same suit was in- 
cluded another bond, executed by the said John D. Ed- 
wards, and payable to her as such administratrix. The 
plaintiff charges, that judgment was obtained on all the 
bonds, and the marshal of the district, having raised the 
money, or nearly all, by sale of the property of John D. 
Edwards under an execution, on the demand of the de- 
fendant, Christopher Hogan, who had married the ad- 
ministratrix of Robert H. Wilson, paid the whole amount 
to him, after deducting the costs, he, Hogan, well knowe- 
ing, that a large portion of the money, thus received by 
him, was the property of the plaintiff. The bill charges 
a demand of Hogan and a refusal to pay over to the 
plaintiff the money, received by him, and which belonged 
to the complainant, and prays a decree against the de- 
fendants, for the money so received. 

The defendants admit the death of Robert H. Wilson, 
and that administration upon his estate was committed 
‘by the proper authorities to Harriet Wilson, the widow, 
and their intermarriage. The defendant Harriet alleges, 
that, by the advice of the plaintiff, she obtained an order 
of the proper authorities in Florida, to sell the whole of 
the estate, real and personal, of her late husband, and it 
was sold by the plaintiff, as her agent, to John D. Ed- 
wards for $62,000, for a portion of which sum, he executed 
his notes, or bonds, each for $5032 32-100, except one, 
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which was for $4837 35-100, and to secure the payment 
of what was due by Edwards, he executed a mortgage 
for the slaves, sold to him, about fifty in number ;. which 
mortgage, through the negligence of the plaintiff, was 
not registered for nearly a year thereafter, and not until 
Edwards had mortgaged the slaves to the Union Bank of 
Florida to secure a debt he owed it, and which was im- 
mediately registered. She denies, that her former has- 
band, to her knowledge and belief, owed the plaintifiany 
thing. That while very feeble from a recent confine- 
ment, the plaintiff called upon her in company with Me- 
Bride, and producing two papers requested her to sign 
them, which she did, though entirely ignorant of their 
contents, and she supposes they are the bonds or notes 
now claimed by the plaintiff. That when she did sign 
them, she was unable from weakness to get out of her 
bed, or to raise herself up, but was raised up, and sup- 
ported by pillows, and that no papers of any kind were 
delivered to her by the plaintiff, at that, or any other 
time, as evidences of any debt due to him by Robert, H. 
Wilson. 

The defendant Hogan answers, that after his marriage 
with the other defendant, he went to Florida to attend to 
her business, and upon getting there he was advised to 
institute a suit against the Union Bank to recover the 
slaves, and which is still pending. He learned that Ed- 
wards had confessed a judgment to his wife, upon three 
of the sale bonds, one of which was for the sum of 
$4837 32-100, and each of the others for $5032 32-100, 
and that the attorney who recovered the judgment, had 
collected under it and paid to the plaintiff $2000, He 
was advised, that the whole of the judgment belonged to 
his wife. He, therefore, caused an execution to issue, 
and had it levied on twenty three slaves, all of which he 
purchased at the sale, but three one of them by the name 
of Levy, was purchased by John Doggett, the nephew 
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and agent of the plaintiff. The whole of the sales, in- 
clading some small articles, other than the slaves, a- 
mounted to $8732. After the sale a controversy arose 
between him and the agent, John Doggett, the latter 
claiming the proceeds of the sale for the plaintiff, and he, 
the defendant, claiming them as his, in right of his wife 5 
when they came to an arrangement, which was reduced 
t» writ nz, and by which it was agreed, that the plaintiff 
should retain the $2000, and the $150, the price of Levy, _ 
and the sum of $12, raised by the sale of wagon wheels, 

and that he should surrender to him a negro man, by the 

name of Jacob, he had purchased at the sale, at the price 
of $700—the whole amounting to $2862, and he, Hogan, 

was to retain the other slaves atthe sums he bid them 

off at, amounting to $8070. By the agreement, the right 

was retained by the plaintiff to assert his right to the 

slaves in contest with the Bank, if they were recovered, 

and to the defendant to resist his claim. 

The answer of Hogan further alleges, that, if, as the 
plaintiff charges, the bonds were transferred to him, his 
debt was paid, and, if the defendant afterwards received 
it, he was answerable singly, and not jointly with his 
wife, and, if so, the plaintiff had full and adequate relief, . 
and the agreement as before set forth as a compromise, 
on the consideration set forth, is a full and complete bar 
to the relief sought ; and, independent of its being a com 
promise, the fact. that the defendant took the slaves with 
the consent of the plaintiff, given by his agent, is also a 
full and complete bar to the bill ; of all and each of which 
matters, the defendants claim the same benefit, as if 
specially pleaded. 

Replication was taken to the answers, and the cause 
transferred to the Supreme Court. 


B. F. Moore and Whitaker, for the plaintiff. 
W. H. Haywood, for the defendants. 
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Nasu, J. To enable the plaintiff to obtain the relief 
he seeks, he must show, that Robert Wilson was indebted 
to him to the amount claimed by him. _ 2ndly, That the 
two bond for $5032 32, each, were transferred to him by 
the administratrix, Mrs. Wilson. 3rd, That the amount 
of these bonds, or so much as was realised from them on 
the sale of Edwards’ property, was received by the de- 
fendants. 

That Dr. Wilson was indebted to the plaintiff is suffi- 
ciently proved by the evidence, by a deed of Trust exe- 
cuted by him to the-plaintiff, and bearing date the 25th 
of August 1835. He states “that Robert H. Wilson is 
justly indebted to Henry Doggett, in the sam of $12000 
or thereabouts” and to secure that, the debt, together with 
one to a man by the name of Preston for $4000 or there- 
abouts, he executed the deed of Trust conveying a num- 
ber of slaves. The deposition of Peter Morgan proves 
that he was present at a settlement of the accounts be- 
- tween the plaintiff and R. H. Wilson in 1836, for which 
he gave his notes or bonds. In addition is the inventory 
returned to the Probate Court of the County of Gadsden 
in the State of Florida. In it is the following return; 
“notes in favor of H. Doggett against the estate of R, W. 
Wilson”—total amount $15,878 94-100. This inventory 
was returned by Judge McBride, who is proved to haye 
been the agent of the administratrix to make it, and to 
transact other business of the estate, and in whose house 
she lived for a length of time, after the death of her hus- 
band. From the testimony of Morgan it appears, that 
the plaintiff and R. H. Wilson were at the time he spoke 
of, engaged in mining in the County of Rutherford in this 
State. Dr. Wilson died in 1837, The above testimony sat- 
isfactorily proves the indebtedness of the estate of Dr. 
Wilson to the plaintiff to a very large amount. 

The second enquiry is as tothe transfer of the tyo 
notes or bonds by the administratrix to the plaintiff. 
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Mrs. Hogan in her answer states, that, at the request 
of the plaintiff, she did sign her name upon two papers— 
she did not know what their contents were, but she sup- 
poses they were the bonds or notes in question. This 
was done in the presence of Mr. McBride, who, it is 
shown, was her agent in managing the business concern- 
ing her accounts, and has since died. Upon inspecting 
the bonds, which are identified, and are in evidence be- 
fore us, we find that the endorsement is in her represen- 
tative capacity, she signs her name as administratrix, 
with the will annexed. The hand writing was admitted 
by the defendant, Christopher Hogan, to be that of his w:fe, 
Mrs. Hogan, when the bonds or notes were examined by 
him in Florida. This is proved by the testimony of Mr. 
Mosely. Mrs. Hogan did then endorse the notes, and we 
have little doubt knew for what purpose it was done. 

The remaing enquiry is, as to the reception by the de- 
fendant, of the proceeds of the two bonds or notes. 

Mr. Mosely informs us, that the plaintiff delivered to 
him a number of notes or bonds, executed by John D. 
Edwards, and payable at different periods to Mrs Wilson. 
That two of them, each for 85632 32-100, were endorsed 
in the name of Mrs. Harriet Wilson. These two and 
another for $4837 35-100 were put in suit by him in the 
name of Mrs Wilson. He was asked, whether, at the 
time the plaintiff delivered them, he informed him that 
the two largest bonds or notes, which were endorsed, 
belonged to him ; and why he sued on them in the name 
of Mrs. Wilson? His answer is, the plaintiff did not so 
inform him, but he understood from him, at the time, that 
the estate of Dr. Wilson was largely indebted to him; 
and he brought the suit in the name of the administra- 
trix, because he considered the plaintiff as her agent, to 
whom he would have to pay the money, when collected 
and they could settle their own matters, He further 
states, and the exhibits before us prove it, that judgment 
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was obtained on those three bonds or notes, and the ex- 
ecution was levied'on twenty three negroes, as the props 
erty of the defendant Edwards, and at the sale the de- 
fendant Hogan purchased all but three, at the price of 
$8770. The whole amount of the sale of the slaves, in- 
elading some wagon wheels, which sold for $12, was 
$8932, John Doggett, the nephew of the plaintiff, and 
who professed to be acting for him, having purchased one 
of the slaves named Levy for $150. That after the sale 
a dispute arose between the defendant Hogan and John 
Doggett, the latter claiming for the plaintiff the whole 
amount of the sales, and the former claiming the whole 
for himself in right of his wife. By his advice the par- 
ties came to an agreement, the defendant retained all the 
negroes purchased by him, except one by the name of 
Jacob, bid off by him at the price of $700, and which he let 
John Doggett have for his uncle, the plaintiff, and who 
also retained the boy Levy and the value of the small ar- 
ticles. Sothat John Doggett received of the proceeds 
of the sales the sum of $862, and the defendant Hogan 
$8770. This being so, as admitted in the answer, the de« 
fendant Hogan has received money, collected on the sale 
of the negroes, under the judgment, which belonged:to 
the plaintiff and for which he is bound to account, forthe 
jadgment; though in his wife’s name, was in reality for 
the benefit of the plaintiff, jointly with her. 

The defendants, in their answers, allege, that the agrees 
ment made by John Doggett and themselves, being made 
by an agent of the plaintiff, amounted to a compromise, 
and the plaintiff is bound by it. Mr. Mosely is asked, on 
his examination, whether John Doggett did not say he 
was the agent of the plaintiff? His answer is, I do nog 
know he was the agent of the plaintiff, but he held hims 
self out as such, and I treated with hinwas in that charac- 
ter; and in his cross examination, he states, that he never 
saw any written authority from the plaintiff to John Dogs 
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gett to act as his agent. John Doggett swears he never 
was the plaintiff ’s agent to interfere in the matter of the 
sales, nor to make any compromise or agreement, and 
that when the plaintiff was told of it, he expressed great 
surprise and anger, and declared-he would not abide by 
it. We do not consider the compromise, set forth in the 
answer, binding upon the plaintiff—it having been made 
by a person not authorised to act as his agent. 

The defendants further insist, that if the notes were en- 
dorsed to the “plaintiff, as he alleges, it was a full and 
complete discharge of the debt due from the estate of R. 
H. Wilson,” and if the defendant, Christopher Hogan, af- 
terwards received the money due on them, “it was an act 
for which he alone, and jointly with his wife, was respon- 
sible to the plaintiff, and, therefore, his bill cannot be 
supported,” and for the further reason, that the plaintiff had, 
by his own showing, full and adequate relief at law— 
Mrs Hogan is a proper and necessary party to the bill, if 
for no other purpose but to procure from the Court a decla- 
ration that the judgment now rendered in Florida, in her 
name, is in part in trust for the plaintiff. 

After the cause had been heard in this Court, a petition 
was filed by the defendants, praying that the case might 
be remanded to the Court of Equity for Halifax County, 
te enable them to amend their answer, so as to bring be- 
fore the Court grounds of defence, not properly or suffi- 
ciently stated therein, and to take additional testimony. 
If we understand rightly the object which the defendants 
have in view, it is two fold; one to introduce matter, 
which is the proper subject of a cross-bill, and the other 
to escape from the responsibility they have incurred, by 
getting rid of the plaintiffs bill, not upon the merits, but 
upon a matter which is in a great measure technical. 

We do not feel disposed to deprive the plaintiff of an 
advantage, which he had acquired, upon either ground, 
more particularly, as we think the petition comes too late. 


_ 
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The plaintiff is entitled to a decree and there must be 
a reference to the master, to aseertain what portion of 
the money, raised by the marshal's sale, was due and 
coming to the plaintiff. And in taking the account, he 
will charge the plaintiff not only with the value of nes 
groes Levy and Jacob, at the price at which they were 
bought at the sale, and with the $42, which the small 
articles brought, but also with the $2000 paid him by 
Mr. Mosely. 


Per Curiam. Decree accordingly. 


JACOB A. McCRAW & AL. ve. MORDECAI FLEMING & AL. 


The Act of 1715 is no bar to the right of a legatee to have an account. 

The presumption of satisfaction or abandonment under the Act of 1828, Rev. 
Stat. ch. 65, sec, 14, does not apply to the equitable interest of jegatees 
and persons entitled to distribution. 

The cases of Blount v. Salter, 2 Dev. 4 Bat. Eq. 218, and Bailey v. Shan- 
nonhouse, 1 Dev. Eq. 416, cited and approved. 


Cause removed from the Court of Equity of Surry 
County, at the Spring Term, 1848. 

The bill alleges, that in 1815, Jacob McCraw died, 
leaving a will, duly executed, to pass real and personal 
estate. The defendants, Fleming and James McCraw, 
two of the executors named, proved the will, and qualified 
as executors, and took into possession the real and per- 
sonal estate, including several tracts of land, many ne- 
groes, and other personal estate of great value. 
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The will, among other things, gives to Elizabeth Mc- 
Craw; the widow of the téstator, the tract of land, on 
which he lived; the following negroes, Jim, &c.; stock of 
every description, and many other articles, during her 
life ; and at her death, to be equally divided among the 
children of the testator, the land excepted. By the resi- 
duary clause several tracts of land are to be sold, and 
the proceeds, together with all the balance of the estate, 
are to be divided among all the testator’s “heirs” after 
the payment of debts. 

The executors sold several of the negroes belonging to 
Elizabeth McCraw, sold the land, and collected the debts, 
and failed to account for the monies received. In 1828, 
James McCraw, one of the executors, died intestate, and 
the defendant, Neill Davis, administered upon his estate. 
In 1836, Elizabeth McCraw died, and the defendant, 
Fleming, then took possession of the balance of the ne- 
groes and property given to her for life, sold the same, 
and failed to account. 

The plaintiffs are children, and personal representatives 
of deceased children of the testator, and claim to be ene 
titled as residuary legatees. The prayer is for an account 
and distribution. 

Judgment pro confesso is taken against Fleming and 
such of the children as are made defendants. 

Morehead, for the plaintiffs. 

Boyden and Iredell, for the defendants. 

Pearson, J. The defendant, Davis, in his answer, re- 
sists a decree for an account, upon four grounds, Ist. 
He insists, that, as administrator of James McCraw, who 
‘was one of the executors, and who died in 1828, he is not 
bound to account with the legatees of the testator, but is 
liable to account with the surviving executor, Fleming. 
2nd. That the Act of 1715 is a bar to the right of the 
plaintiffs. Srd. That the Act of 1826 raises a presump- 
tion of satisfaction or abandonment of the plaintiffs’ 
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equitable interest, as residuary legatees. 4th. That in 
1824, Jacob A. McCraw, one of the plaintiffs, filed a pe» 
tition against Fleming and James McCraw, as executors, 
for‘an account of the estate of the testator; which peti- 
tion, after pending for several years, was dismissed at 
the cost of the petitioner; and that a petition to rehear 
was afterwards filed, which was also dismissed at the 
eost of the petitioner ; and the defendant insists, that these 
proceedings are a bar to any recovery on the part of the 
said Jacob A. McCraw. 

The plaintiffs, who are the children of the testator, are 
entitled to an account. The first objection is clearly an- 
tenable. The second and third are also untenable. 


In the case of Blount v. Salter, 2 Dev. & Bat. Eq. 218, 
it is held, that the Act of 1715, is no bar to the right ofa 
legatee to have an account, and in the same case, it is 
decided, that the presumption of satisfaction or abandon: 
ment, under the Act of 1828, does not apply to the equita- 
ble interest of legatees and persons entitled to distriba- 
tion. Bailey v. Shannerhouse, 1 Dev. Eq. 416, is also an 
authority in point, as to the Act of 1715. The fourth ob- 
jection only applies to one of the plaintiffs; and is not 
tenable as to him. There was no adjudication—the pro- 
ceedings were dismissed for the want of security for th 
prosecution. 

There must be a decree for an account. The master 
will distinguish between the receipts and disbursements 
before and after the death of James McCraw. _ 

The bill must be dismissed, as to the plaintiffs, who are 
the children of George McCraw. His share can only be 
claimed by his personal representative, when one is ap- 
pointed. | 

The bill must also be dismissed, as to the defendaats, 
who are the children of George McCraw, and as to the 
defendants, who are the children of Neill McCraw, and 
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of James McCraw. They are not proper parties. Their 
respective administrators represent their interests. 


Per Curtam. Decreed accordingly. 


THOMAS P. DEVEREUX vs. HENRY K. BURGWYN & AL, 


A right can only be lost or forfeited by such conduct as would make # 
fraudulent and against conscience to assert it. 

If oue acts in such a manner, as intentionally to make another believe, that 
he has no right, or has abandoned it, and the other, trusting to that belief 
does an act, which he would not otherwise have done, the fraudulent party 
will be restrained from asserting his right ; unless it be such a case, as will 
admit of compensation. 

The case of Albea vy. Griffin, 2 Dev. & Bat. Eq. 9, cited and approved. 


Cause removed from the Court of Equity of Northamp- 
ton County, at the Fall Term, 1843. 

The parties, being entitled as tenants in common to 
many valuable tracts of land in the counties of Halifax 
and Northampton, in February 1840, came to an agree- 
ment, for a division by which the plaintiff, who was en- 
titled to one moiety, should take the land in Halifax, with 
certain exceptions; and the defendants, who were enti- 
tled to the other moiety, should take the land in North- 
ampton, with certain exceptions. The several tracts of 
land taken by the parties respectively are set forth in 
the pleadings. 

In pursuance of this agreement the parties took pos- 
session, and have retained possession ever since, claim- 
ing the parts so taken into possession, respectively as 
their own in severalty. The plaintiff has greatly im- 
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proved his part, by the erection of necessary farm build- 
ings, making dikes and ditches, and a good course of hus- 
‘ bandary. Some of the defendants have sold the shares 
or parts of the shares allotted to them in a subdivision, 
which they made among themselves, and the defendant 
Henry K. Burgwyn has, like the plaintiff, greatly improv- 
ed the value of his shares, by the erection of suitable 
buildings, the application of manure and lime, and by a 
judicious rotation of crops. 

The agreement, in pursuance of which the division 
was made in 1840, did not fix the value of the respective 
lots. A valuation, which had been made by Mr. Britton, 
was considered sufficiently certain to enable the parties . 
to make the division; but not sufficiently accurate to. 
form the basis of a definite valuation. To fix his definite 
valuation, the parties on the 20th of April 1840, entered 
into an agreement which recites that a division had been 
made, and the parties thereby agree that a valuation 
shall be made by Mr. Britton. and Mr. Smith, “if either 
of the parties refuse to abide by the valuation made by 
Britton and Smith, the party refusing, shall pay to the 
other party, the sum of $1000, as stipulated damages, 
and not as penalty.” Britton and Smith on the 22d of 
of Jane 1841, made a valuation, by which the share allot- 
ted to the defendants is valued at $77,936—and the share 
allotted to the plaintiff at $77,760, showing an excess of 
of $88 24in the value of the share of the defendants, 
which sum the defendants are to pay to the plairtiff with 
interest from the Ist of January 1841, for equality of par- 
tition. 

The parties were notified of this valuation. The plaine 
tiff promptly agreed to abide by it. The defendants did 
fot agree to abide by it, nor on the contrary did they in 
so many words refuse to abide by it, although they al. 
léged that the share of the plaintiff had been valued 
mitch too low, and avoided giving a definite answer. 
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The main purpose of this bill is, to set up and establish 
the division made in February 1840, and since acted on. 
The defendants agree that the division shall be estab+ 
lished. : 

Another purpose of the bill, is to have a specific per- 
formance of the agreement, in reference to the valuation 
made by Messrs. Britton and Smith, and for the payment. 
of the $88 24. The plaintiff admits, that by the agree- 
ment, in reference to the valuation made in April 1840, 
that valuation was not to be conclusive, but that either 
party had the right to refuse, subject to the payment. of 
the $1000, as “stipulated damages.” The plaintiff also 
admits, that, in consequence of the non age of Sarab,one | 
of the defendants, he submitted to the delay on the part 
of the defendants, and their evasion to give a definite an- 
swer, one way or the other, until the Spring of 1844, when 
Sarah arrived at full age, but that, after that time, the 
defendants still evaded giving a definite answer; and he, 
therefore insists, that they have lost or forfeited their 
right to refuse, to abide by the valuation of Messrs. Brit- 
ton and Smith, especially, as, in consequence of the ime 
provements he has made, it will now be very difficult to 
ascertain the value of the land in February 1840, when 
the division was made; and he would, for that reason, be 
prejudiced by any valuation that can now be made. 

The defendants, in their answers, distinctly refuse to 
abide by the valuation of Britton and Smith. They ‘al. 
lege, that the valuation was made under such circam- 
stances, that a Court of Equity should not decree-a spee 
cific performance, if there were no other considerations 
bearing upon the question ; but should leave the plaintiff 
to his remedy at law, where they are advised he will 
likewise be unable to effect a recovery. They further 
allege, that, by the agreement, under which Britton and 
Sinith acted, the parties expressly reserved the right,of 
refusing to abide by the valuation; and. that they have 
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done nothing to give the plaintiff ground to insist, that 
they have lost or forfeited this admitted right: That the 
delay from June, 1841, to the Spring of 1844, is reasona- 
bly accounted for, and so admitted to be by the plaintiff, 
on account of the non-age of the defendant Sarah: that 
from that time up to the filing of the bill, only a period of 
about nine months, a delay was necessary, because they 
lived at remote distances from each other, and had not 
an opportunity of consulting and fixing upon the course 
to be taken: bat that they had determined upon filing a 
bill against the plaintiff in the Fall of 1844, and were 
making preparations to do so, when informed of the in- 
tention of the plaintiff to sue: that by Briiton’s first val- 
uation the plaintiff’s lot was valued at $117,000, and 
their lot at $102,000, making a difference of $15,000 in 
their favor ; whereas by the last valuation, the plaintiff's 
lot is valued at $77,760, and theirs at $77,936, making a 
difference of $88 24 in the plaintiff’s favor. This dif- 
ference in the result, they allege, is so enormous and un- 
accountable, that the plaintiff could not for one instant 
have supposed, they did not intend to avail themselves of 
their right to refuse to abide by it. They have not at 
any time given the plaintiff any reason to believe to the 
contrary; nor did the plaintiff ever give them notice, that 
he should Jook upon a failure on their part to refuse posi- 
tively to abide by the valuation, as a forfeiture of their 
right, even supposing he had a right to have put them. 
upon those terms; and that the plaintiff was not induced 
to make the improvements, he alleges he has made, be- 
cause he supposed the valuation was fixed, which is a, 
minor point ; butybecause he knew that the division was 
fized, which was the main object and which they do not 
wish to disturb ; in fact, that the plaintiff had commenced 
and was carrying on his improvements, before the valua- 
tion was made, and has continued to do so, since the 


filing of the bill. 
48 
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P.-W. Winston, Badger and B. F. Moore, for the 
plaintiff. 

J. H. Bryan, W. N. H. Smithand McRae, for the de- 
fendants. 











Pearson,J. Upon the main point, we are relieved from 
all difficulty by the agreement of the parties. The divis- 
jon as made in February 1840, and recited in the agree- 
ment dated 20th April, 1840, will be established. 

Upon the other point, as to the valuation, we are re- 
lieved from the necessity of putting a construction upon 
the agreement, because the parties agree, that under that 
instrument each party had the right to refuse or to abide 
by the valuation, subject tothe payment of the “stipula- 
ted damages.” The case then is narrowed down to the 
single question: have the defendants acted in such a 
manner, as to have lost or forfeited this admitted right? 

A right can only be given up by the consent of the 
party, evidenced by a release. A right can only be lost 
or forfeited by such conduct, as would make it fraudulent 
and against conscience to assert it. If one acts in such 
@ manner as intentionally to make another believe that 
he has no right, or has abandoned it, and the other, trust- 
ing to that belief, does an act, which he would otherwise 
not have done, the fraudulent party will be restrained 
from asserting his right, unless it be such a case, as will 
admit of compensation in damages. If one stands by, or 
allows another to buy property, to which he has the title, 
he will not, on account of this fraud, be permitted, in a 
Court of Equity to assert his title. Sasser v. Jones, 3 Ire. 
Eq. 19, is an instance of a right beingglost in this way. 
If one allows another to make improvements upon land, 
belonging to the former, he is not permitted in equity to 
assert his title to the land, and take the benefit of im- 
provements, innocently made by the other, without mak- 
ing compensation. Albea v. Griffin, 2 Dev. & Bat. Eq. 9. 
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But the proof falls very far short, in this‘case, of mak- 
ing outa state of facts, whereby the defendants should 
be deemed to have lost or forfeited their right. There 
was no intention todeceive. True, the defendants evaded 
giving a direct answer, not for the purpose of deceiving, 
but evidently for delay and to put off a controversy as to 
the $1000 stipulated damages. The plaintiff was not de- 
ceived. There was nothing to lead him to suppose, that 
the defendants intended to abide by the valuation. The 
plaintiff did n@® act which he would not otherwise have 
done. In fact, the plaintiff does not allege, that he was 
deceived. He complains very properly, that, instead of 
giving him a direct answer, the defendants failed to do 
so, from time to time, and lis only course was to apply 
to a Court of Equity, as he has done; where they would — 
be required to decide one way or the other. The defen- 
dants have not made it necessary to be required by the 
Court to do so, because in their answers, they expressly 
refuse to abide by the valuation, and the plaintiff now 
has his remedy at law opentohim. If a mortgagor, who 
has a right to redeem, neglects to make payment or 
evades answering, whether he intends to redeem, or ex- 
pects to have it in his power to do so, although this state 
of urcertainty is kept up for years, the mortgagee can- 
not say, that the right of redemption, is lost or forfeited, 
He must go into a Court of Equity to foreclose, and the 
Court will require the mortgagor to redeem, in a reason- 
able time. This is common learning. 

‘There must be a decree, establishing the divisiony as 
made in February 1840, and recited in the argument set 
out in the pleadings. 

There must be an order for a valuation of the respec- 
tive shares, by commissioners. The valuation to be put 
upon the land, as in February 1840, when the division 
was made, and the parties took possession; and the ex- 
cess in the valuation for equality of partition, will bear 
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interest from the Ist of January, 1841, since which time 
the parties have been in possession, and in the receipt of 
the profits. 


Psr Cuniam. Decree accordingly. 


SIMON P. HAUSER ¢ AL. gw. HENRY P. SHORE 4 AL. 


Where a testator directed land to be sold by his executors and the proceeds to 
remain in their hands, and they to pay interest annually to A. during her 
Jife, and the principal after her death to her children, Held that a bone 
fide purchaser from the executors, who had paid them the purchase money, 
was not bound to see that it was properly applied to the purpose of the 
trust. 

Either upon a trust or a charge to pay debts on land directed to be sold by an 
executor, a purchaser is not bound to see that the purchase money is ap- 
plied’either to the payment of the debts generally or to the satisfaction of 
Jegacies out of the surplus after the debts are paid. 


Cause removed from the Court of Equity of Stokes 
County, at the Fall Term 1848. 

After the decision of June Term 1843, 2 Ired Eq. 565, 
this cause was remanded, and it has since been revived 
against the administrators of Conrad, and sent here again. 
It is now ascertained, that Lehman, as well as Henry 
Shore, the executors of Henry Shore, the elder, is insol- 
vent ; and the object of the present proceding is to ren* 
der Conrad liable for the value, or the price of land he 
purchased. The bill was originally filed by Simon Peter 
Hauser and his wife Mary Barbara, and their children, 
and was amended by making the administrators of Mary 
Harris and Magdalene Hauser parties as plaintiffs. The 
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facts affecting Conrad’s liability are these, as they ap- 
pear in the pleadings, exhibits, and a report from the 
master. 

Henry Shore, the elder, made his will in September 
1819, and by different clauses devised and bequeathed as 
follows. “It is my will that my executors shall pay all 
my debts out of my estate, and collect all debts due me. 
Thirdly: It is my will, that all my household furniture 
be sold to the highest bidder, and money accruing from 
the sale be diftributed among my children Henry Shore, 
Mary the wife of John Harris, Magdalene widow of 
George Hauser, Elizabeth wife of John C. Lehman,‘and 
Mary Barbara wife of Simon Peter Hauser, in manner 
following, that is, the parts"of the four first mentioned. 
shall be delivered to them, but the last mentioned Maty 
Barbara’s share shall be left by my executors in trast for 
her children. Nevertheless my executors shall pay te 
my daughter Mary Barbara the interest of her share an- 
nually during her !ife for her use. Sixthly: It is my 
will’—after directing legacies of $16 each to several 
grandchildren—“that all the rest of my property real or 
personal, consisting of cash, bonds, notes, book accounts. 
and the amount of sales, &c. be distributed among my 
children named in the third section of my will, and in the 
manner prescribed therein. Of course the part coming 
to my daughter Mary Barbara to be managed, as directed 
in the third section of this my will. Seventhly: It is my 
will that of the 1000 acres of land on the Obion River in 
Tennessee, that I am possessed of, my son Henry and my 
son-in-law John C. Lehman, in consideration of their 
trouble in attending on me in my old age, shall each have 
150 acres extra; that the remaining 700 acres be sold 
by my executor@and the money arising therefrom be 
equally divided between my five children Henry, Mary 
Harris, Magdalene Hauser, Elizabeth wife of John'C. 
Lehman, and Mary Barbara, wife of Simon Peter Hau- 
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ser; the part of the last mentioned to remain in the hands 
of my executors in trust for the children of my daughter 
Mary Barbara, on condition that my executors are to pay 
to her annually the interest on her share as specified in 
the third section.” Henry Shore the son, and John C. 
Lehman were appointed executors, and proved the will 
in December 1819. Soon afterwards they sold and con- 
veyed the whole tract of land in Tennessee, containing 
1000 acres, to Conrad for $2000; of which the sum of 
$600 was paid down in cash, and for the residue of $1400 
Conrad gave his bond, payable the 21st of January 1822, 
with a provision, however, that any sums he might pay 
before that time, and that debts the executors of either 
of them might owe him, shold be allowed in payment 
of his bond. At different periods Conrad made pay- 
ments to Henry Shore in cash to the amount, in the whole 
of $926, andin January 1822 he came toa settlement with 
the executors, and had credit for those payments, and 


discharged the residue of the bond with bonds and ac: 
counts due him from Henry Shore, one of the executors. 


Iredell, for the plaintiff. 
Mordecai, for the defendant. 


Rorri, C. J. The first ground, on which it is sought 
to change Conrad, is, that he was bound to see to the ap- 
plication of the purchase money of the land. 

If the case stood on the seventh clause of the will, by 
itself, and the bill had been filed by the daughters Mary 
Harris, and Magdalene alone, it would have raised the 
question, on which opposite opinions have been expres- 
sed in modern times by eminent lawyers: namely, wheth- 
er a purchaser is bound to see tothe @pplication of the 
purchase money further than‘to place it in the hands, 
which the owner of the estate appointed to receive it. 
The position is, at least, plausible, that when a trustee 
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has express authority to sell land and it is made his duty 
to receive and distribute the price among particular per- 
sons, it should be considered, that, though not expressly 
conferred, it was intended he should also have the power, 
upon the receipt of the money, to give the purchaser a 
discharge. 1 Pow. Mort. 312. Balfour v. Welland, 16 
Ves. 156. It is not necessary, however, to embarrass 
this case with that point, since there are others, on which 
it is plain that this purchaser was no longer responsible 
after paying th® money to the executors. 

The case may be considered first, with respect to the 
claim of the original plaintiff, Simon Peter Hauser and 
wife, and their children, on its peculiar grounds The 
share of the different parts of the property, given for their | 
benefit, was by the third, sixth, and seventh clauses of 
the will to be left by the executors, or to remain in their 
hands, on interest, so that the daughter Mary Barbara 
should have the interest annually for life, and then over 
to her children. The words “to be left,” or “to remain 
in the hands of my executors” may possibly mean, that 
the executors themselves were to use the money during 
the daughter’s life and pay her the interest yearly. Ifso, 
it would be plain, the intention of the testator could not 
be, that the purchaser should be responsible for the in- 
tegrity and solvency of the executors, for he could never 
expect the land to be sold on these terms—at least, not 
for any thing like a reasonable price. The testator had 
confidence in his executors and might have been willing 
to trust them with the money, which, for the sake of a 
provision for his daughter and the family, he was obliged 
to trust to some one; but he could not suppose that any 
stranger would be willing to become answerable for the 
fund in the handgf the executors for an indefinite peri- 
od, and, perhaps, to children then unborn. But the fair 
construction of the will may be, that the money should be 
laid out in securities bearing interest; by which the an- 
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nual interest would be enjoyed by the daughter and the 
capital be preserved for her children at herdeath. If so, 
the case would be equally clear for the purchaser. For 
the will does not direct an investment in any particular 
securities, so as to afford the purchaser an opportunity of 
providing, that the money, when leaving his hands, 
should be laid out inthe prescribed securities. It must 
be implied, then, either that the testator intended, that 
his estate should be put to the expense of a chancery suit 
to authorise a sale or order the investments, or that it 
should be done by the executors in the exercise of an hon- 
est discretion. There can be little doubt, that, between 
the two, the lattter was the intention; and then it can- 
not be supposed, the purchaser would be expected to look 
further to the money, after he had paid it into the hands, 
which were appointed thus to receive and “manage” the 
fund. In Balfour v. Welland there was a trust to sell, 
nud with the money to pay such creditors, as should 
come in under the decd within a certain period; and 
it was held, that there was a discretion in the trustees to 
make the sale before the creditors were ascertained, 
among whom the money was to be divided, and, there- 
fore, that the payment of the money to the trustees dis- 
charged the purchaser, as he could not know to whom it 
ought to go. So, in Doran v. Willshire, 3 Swanst. 699, 
one tract of land was to be sold, and the trustees were to 
receive and lay out the money in other land, and, until 
a fit purchase could be made, they were to invest the 
money in public securities ; and the Chancellor held, that 
n general trust to lay out money was a personal trust, 
and that it was impossible to suppose it could have been 
intended to confide it to any stranger, who might happen 
to buy a part of the real property. If agpurchaser were 
not allowed to pay the money in such a case to the exec- 
utor, but became entangled in trusts of such duration as 
those here, and over which he could have no control, it 
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could hardly be expected that land could ever be sold, 
unless it belonged exclusively both at law and in equity 
to the vendor. 

Bat there is still@ broader ground, upon which the. 
case is against all the plaintiffs on this point. The first 
clause in the will directs his executors to pay the testa- 
tors’ debts out of his “estate ,” which of course embraces 
the present fund, if needed for debts. It has long been 
settled, that, either upon a trust or a charge, a purchaser 
~ js not bound to see that the money is applied either to 
the payment of debts generally, or to the satisfaction of 
legacies out of the surplus after the debts are paid. 
Humble v. Bill, 1 Eq: Cas. Ab. 358,5 Vern. 444; Wil- 
liamson v. Curtis, 3 Bro. C. C. 96; Co. Lit.290; Butler's - 
note 1; Rogers v. Shellecom, Amb. 188, and notes ; Jenkins 
v. Hiles, 6 Ves. 654, note. The reason is, that it would 
defeat a sale, if the law obliged a purchaser to attend to 
the execution of a trust so indefinite as the payment of 
all debts, which he would have no means of ascertaining. 
Legacies out of the fund, after the debts paid, stand on 
the same footing; because the purchaser would necessa- 
rily have to go through the adniinistration of the assets 
and see at his risk that the debts were paid, before he 
could let the legatees have any thing. 

In the views hitherto taken, it has been assumed that 
Conrad made a fair bargain, and in good faith paid the 
purchase money to the executors. But the plaintiffs de- 
ny those facts; and for that, as a second reason, they 
seek to charge him in this suit. The bill states, that the 
executors were largely indebted to Conrad, and that by 
means theregf he had them in his power, and compelled 
or induced them to sell the land much below its value. 
Bat the master does not say any thing on this head, further 
than to state that Henry Shore, the younger, was at the 
time of the contract in debt to Conrad about $336, It 
does not appear, that the price was inadequate, nor that 
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Lehman owed Conrad a cent ; and the answer states that 
the price was the full value, and that Conrad’s heirs are 
willing the plaintiffs should have the land at the same 
price. That ground therefore fails.* 

But the plaintiffs further contend, that the mode of pay- 
ment, being partly in the debts of the trustee to Conrad, 
and with a probable knowledge of the executor’s insol- 
vency or embarrassments, and that he was taking up the 
money for his own uses, entitles the plaintiff to insist on 
the lands being still a security for their legacies. There 
is no doubt, that the purchaser’s paying off his debt for 
the land with the insolvent executor’s debts to him would 
be a wrongful act, and leave him to make the payment 
over again, as far as it was made in the executor’s debt, 
or in any other fraudulent manner. For such a concur- 
rence in the éxecutor’s breach of trust makes the party 
responsible, as the executor is, on thattransaction. Mc- 
Leod v. Drummond, 17 Ves. 153. Exum v. Bowden, 4 
Ire. Eq. 281. The difficulty in the plaintiff’s way is net 
in the rule of law, but in bringing his case within it upon 
the facts. It is, however, first to be observed, that the 
principle cannot apply to the purchaser’s using a debt of 
the executor, in discharge of his own, to the extent of any 
interest of the executor himself in the trust fund. For, if 
he had paid the money, there would have been no moral 
or legal objection to the executor’s immediately taking 
his share of it, and paying it beck in discharge of his own 
debt ; and this is substantially doing that and no more, 
provided the debt of the trustee does not exceed his part 
of the purchase money. Such was the case here. Of 
the $1400, the two executors, both of whom made the 
settlement with Conrad, owned two-fiths, amounting to 
$560, whereas the payment in the debts of the executors’ 
share was only $474—being the residue of the purchase 
money after deducting the cash payment of $926, and be- 
ing $86 less than the shares of the executors in that part 
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of the estate. Then, as to the insolvency or embarrass- 
ment of Shore, and Conrad’s knowledge of it, or of the 
misapplication of the money paid to him, the case is bar- 
ren of evidence. It does not appear in the report, when 
Shore became insolvent, much less that it was before the 
payments were made to him, or the settlement; or that 
Conrad knew it or suspected it or had any reason to sus- 
pect it. The master reports nothing on these poirts, and 
the plaintiffs have submitted to the report hy not except- 
ing to it and Allowing it to be confirmed in the Court be- 
low. On the other hand, Conrad’s answer is positive, 
that he paid the money from time to time, as he got it, in 
good faith, and without a suspicion that the executor was — 
converting or wished to convert any of it to his own use, 

as he then was thought to be in easy circumstances and 
there was no question of his solvency. The answer fur. 
ther states, that the plaintiffs were aware that he was 
making the payments to Henry Shore, and that no one of 
them intimated a wish, that he should stop them, but ac- 
ted as if they had the fullest confidence in the fidelity and 
solvency of their brothers, the executors. The whole 
foundation of the plaintiff’s argument on this part of the 
case, therefore, fails. But it is not seen, that it would have 
been otherwise, if there had been a notorious insolvency 
of the executor. In respect to the question now under 
consideration, this debt, though arising out of the par. 
chase of land, is like any other debt to the testator or, 
executors. A debtor may and must pay his debt to the 

executor, solvent or insolvent ; and he will be discharged 
by such payment, unless there be some bad faith in the 
mode of making it. For, if the testator chooses to appoint 
an irresponsible man his executor and trustee, it is his 

own fault and the consequences must be cn his estate. 

They cannot reach a debtor to the estate, who pays the 

executor. What else can he do? The executor may 

compel payment to him by writ, and therefore it may be 
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made voluntarily. The debtor is not obliged to continue 
in debt in order to serve the legatees. He is only to take 
care, and refrain from concurring in a misapplication of 
the assets, whether consisting of his own debt or of pro- 
perty purchased by him from the executor, in order to 
save a demand he may have on the insolvent executor. 
That some or all of the debt was paid before the bond 
fell due, can make no difference ; for the bargain was, 
that the purchaser might pay as he could, binding him- 
self, however, to pay the whole by January 1822. He 
would not know, but that the purposes of the estate re- | 
quired the immediate use of the money; and there was 
no harm in his getting an abatement of interest for pre- 
payments. and there is no intimation that he got more, 
ner, indeed, any evidence that he got that. 

The Court, therefore, perceives no reason for impeach- 
ing any part of Conrad's dealing, as far as it appears; 
and the bill must be dismissed as against his administra- 
tors with costs; both those incurred by him and by the 
administrators. 


Per Curiam. é Decree accordingly. 


MALCOLM CARMICHAEL & AL. vs. ARCHIBALD RAY & AL. 


An administrator in South Carolina of the estate of an intestate, whose dom- 
icif was in that State cannot sue in this State av administrator appointed 
here, to recover the amount of assets remainiug in the hands of the latter 
efter payment of the debts. 

The case of The Governor ve. Williams, 3 Ired. 154 cited @md approved. 


Cause transmitted from the Court of Equity of Cum- 
Lerland County, at the Fall Term, 1548. 
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John Ray, form erly of Cumberland County in this State, 
removed into Marion district in South Carolina, and there 
died intestate in 1842. Administration of his estate Was 
granted in South Carolina to Maleom R. Carmichwel # 
one of the plaintiffs, and in North Carolina to Archibald 
Ray, one of the defendants. At the time of his death the 
intestate held several notes and bonds given to him by 
the defendant Archibald, who was his son, and was al- 
so, as alleged in the bill, otherwise indebted to his fath- 
er. Those bonds and notes were left by the intestaté 
among his papers at his residence in South Carolina, and 
came tothe hands of the plaintiff Malcom R. Carmichael’ 
after be administered, and he still has them. The intes: . 
tate also left a widow and several other children, and 
also grandchildren. the issue of children of the intestate, 
who died in his life time; who as stated in the bill, 
are entitled to have the whole personal estate distribut- 
ed equally among them, the several sets of grandchil- 
dren representing their parents respectively. The. bill 
is filed by M. C. Carmichael as the administrator in South 
Carolina, and by some of the children and grandchildren; 
against Archibald Ray, one of the sons and the adminis- 
trator in this State, and against the widow and the re~- 
maining children and grandchildren; and it seeks to 
charge the said Archibald with his said debts to his fath- 
er, and to have an account of the assets in both States, 
and for the distribution thereof. : 

The defendant Archibald denies the right of the plain- 
tiff, Carmichael, to call him to account in the premises 
or to receive any part of the assets in his hand; but he 
admits his indebtedness to his father upon some of the 
notes mentioned in the bill, and submits to account there- 
for and for the personal estate in- North. Carolina -with 
the other plaintifls and. the defendants, the widew and 
text of kin of the intestate. ortee 











367 SUPREME COURT. 





Carmichael ». Ray. 





Strange, for the plaintiffs. 

No counsel for the defendants. é 

Rurrim, C. J. The Counsel for the plaintiff, Maleom 
R. Carmichael, endeavoured to maintain the bill, as his 
bill, upon his right, as the administrator in the state of 
the intestate’s domicil, to receive the estate remaining in 
the hands of the administrator here after the payment 
of debts, for the purpose of making distribution of the 
whole estate among those entitled by the law of South 
Carolina. But he has no such right as that supposed. 
It is true, that an intestate’s estate, wherever found, is to 
be distributed according to the law of the Country of his 
domicil—that is, among the persons and in the propor- 
tions prescribed in thatlaw. But each Country claims 
the power of administering those parts of the effects, that 
‘are within it, for the security of domestic creditors, and, 
of course by the distribution of the surplus. There is no 
obligation on the administrator here to pay the surplus 
to an administrator abroad, though he be appointed in 
the country of the intestate’s domicil. There are two 
clear reasons, why there cannot be any such obligation, 
One is, that an administration has no extra territorial op- 
eration, so as to enable the adininistrator abroad to de- 
mand the surplus from the administrator here, more than 
it would enable him to sue an ordinary debtor to the in- 
testate. The Governor v. Williams, 3 Ired. 154. The 
other is, that it would be a vain and useless thing for 
the one administrator to pay over the effects to the 
other; for, by whosesoever hand they be distributed, 
they go to the same persons, and therefore it is immate- 
rial, which hand distributes, and the law, will not take 
the fand from the one for the mere purpose of making it 
pass through the other. 

The bill therefore, as far as it is the bill of the admin- 
istrator, appointed in South Carolina, must be dismissed 


at his costs. 
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There would be some question, perhaps, whether the 
other plaintiffs could maintain the bill after improperly 
joining with Carmichael. But we are not disposed to 
consider it at all in this case, for as much as the administra- 
tor here is desirous of settling the estate, and to that end 
submits to an account in his answer, and makes no ob 
jection on the hearing to a reference. The usual order 
for an account must, consequently, be made as between 
the defendant Archibald Ray and the other parties. 

It may possibly become material to consider the acts 
of the administrator in South Carolina; as if it should 
turn out on enquiry, that he has paid to any of the next 
of kin their full shares of the estate or parts thereof, 
since that would pro tanto bar them from the distribution 
here. But nothing of that kind can be anticipated, as 
there is no suggestion upon the subject, either in the bill 
or answers. That circumstance might make it conven- 
ient and proper, that he should have been made a defend- 
ant, but it will not enable him to maintain a bill against 
the administrator here. 


Pes Conus. Decree. secesdingly.r. 








369 SUPREME COURT, : 


STEPHEN 4. FORBES re ANN SMITH & AL, 


A, having & jedgment against B. as principal and C. as surety, C. without the 
consent of A. has an execution issued and levied mpon B.'s property. A. 

_ hase right to withdrew the execution and discharge the levy, without mak- 
ing herself liable to C. 

The land of a feme covert is sold by order of a Court of Equity for partion: 
the hasband is entitled to a life estate inthe procee?s of the sale, in the 
‘same manner as he would have hed a life-estate ‘1 the land, if it had re- 


mained unsold. 

Cause removed from the Court of Equity of Craven 
County, at the Spring Term, 1847. 

The bill alleges, that at a sale of the land of the heirs 
at law of one John F. Smith, made by the Clerk and 
Master in Equity for the County of Craven, the defendant, 
Tames Shakleford, purchased a part of the Jand, at the 
price of $2975, for which he gave his note to the Clerk 
and Master, Edward Grahan, with the plaintiff and one 
John Shakleford as sureties. The sale was confirmed, 
and an order made. that the Clerk and Master collect the 
sale notes, and pay over the amount to AnnSmith. The 
Clerk and Master, instead of collecting the note, assigned 
it to Ann Smith, and made a decd to Shakleford. After- 
wards Shakleford made a payment on the note of $1014 33, 
by a sale of three slaves ta Ann Smith, and judgment 
was taken at November term 1842, of Craven County 
Court, in the name of Ann Smith against Shakleford and 
the plaintiff, for the balance due upon the note. John 
Shakleford being insolvent ws not sued. 

Soon after the rendition of the judgment, the plaintiff 
applied to the Clerk of the County Court, and obtained 
an execution, which he delivered to the sheriff of the said 
County and caused to be levied upon several slaves as 
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the property of Shakleford, which slaves were the pro- 
perty of the said Shakleford and liable to execution, not- 
withstanding a pretended deed of marriage settlement, 
made by Shakleford and wife to Ann Smith, before their 
intermarriage, the deed not having been proven as re- 
quired by law. Ann Smith thereupon took the execution 
out of the hands of the sheriff, returned it to the Clerk’s 
office, discharged the levy, and directed that no execution 
should issue without her order. 

The slaves were sold under other executions levied at 
the same time, and James Shakleford had no other pro- 
perty out of which the debt could be made. The plaintiff 
avers that the value of the slaves so levied on was more 
than sufficient to have paid off the judgment, and insists | 
that Ann Smith ought not in Equity now to collect it out 
of him. 

The bill alleges, as another. ground of relief, that the 
negroes, conveyed by James Shakleford to Ann Smith, as 
a part payment of the debt, and the judgment for, the 
balance, are held by Ann Smith, in lieu and as a substi- 
tution for real estate of the other defendant Laura, the 
wife of James Shakleford; in which real estate Shakle- , 
ford was entitled to a life estate as husband, he having 
children by the said Laura; and avers that Shakleford 
is thus entitled for his lifetime to the profits of the slaves, 
and the interest upon the balance of the debt secured by 
the judgment, and insists, that the plaintiff has a right 
to such profits and interest applied towards the satisfac- 
tion of the judgment. 

The prayer is, that the defendant Ann Smith, be en- 
joined from the collection of the whole judgment upon 
the first ground ; and, if thet is not sustained, then fora 
proper credit upon the judgment, for an amount equal to 
the value of the life estate of Shakleford. 

The answers admit the facts alleged, except the alle- 
gation that the slaves had been levied upon before the 

50 
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execution was called in by Ann Smith. And she insists, 
that she had a right to call in the execution, because the 
plaintiff had improperly procured it to be issued without 
her consent. She alleges, that the deed of marriage set- 
tlement, made by Shakleford and wife to her, before their 
marriage, was proven before the Clerk of the Couuty 
Court and had been registered, and that she held the 
negroes in her possession as trustee for Mrs. Shakleford, 
and that she was not bound to allow an execution in her 
name to be issued and levied upon negroes, which she 
held in her possession and claimed as trustee. 

She alleges further, that after the execution had been 
called in, she gave the plaintiff notice in writing, that, if 
he would pay her the amount of the judgment, he might 
take the control of it, and she would assign it to some 
third person for his benefit, which he declined doing. 
As to the second ground taken in the bill, she alleges, 
that only one third of the debt, for which the plaintiff was 
bound, as the surety of Shakleford, belonged to Mrs. 
Shakleford, as the other two thirds were received by her 
as the trustee of Mrs. Vanbocklin and as the guardian of 
Julia Smith, so that, if the deed of marriage settlement 
Was void as to the creditors, Shakleford was only entitled 
toa life estate in one third of the fund; and his inter- 
est had been transferred to the assignees in bankruptcy, 
under a proceeding, by which he was declared a bank- 

_rupt, before the filing of the plaintiffs bill. 


J. H. Bryan and Iredell, for the plaintiff. 
Badger, Miller and W. H. Haywood, for the defendants- 


Pearson, J. It is unnecessary to decide, whether the 
negroes had been levied on or not, for, we think, as the 
execution issued without her consent, Ann Smith hada 
right to call it in and discharge the levy, if it had been 
made. She was under no obligation to allow an execu. 
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tion to be taken out in her name, for the purpose of sell- 
ing negroes, held by her as trustee. Indeed, she could 
not do so in good faith to Mrs. Shakleford, the cestui que 
trust. All that the plaintiff, as surety, had a right to asks 
under the circumstances, was the benefit of having the 
control of the judgment, provided he paid up the debt, 
and this he failed to do. 

The plaintiff has not made a case, coming within the 
well settled principle, that a surety is entitled to the ben- 
efit of all the securities for the debt, which the credi- 
tor obtains; and if the creditor releases any such securis 
ty, the surety is discharged in Equity, to the extent of the 
security, so released. 

Upon the other ground, it is clear, that Shakleford is en- 
titled to a life estate in the fund; the plaintiff, as oneal 
is entitled to have the benefit of it. ‘ 

The proceedings in bankruptcy did not transfer the 
life estate of Shakleford to the assignee for the benefit of 
his creditors; for, as to his life estate in the $1014 33, 
that being in the hands of Ann Smith she was entitled toit, 
as security for the balance of the debt, and the plaintiff, 
surety, if he pays the said balance, becomes thereby en- 
titled to the security. And, as to the life estate to which 
Shakleford will be entitled in the balance of the debt whéti 
paid, the surety, who pays the debt, is entitled to it. 

There must be a reference to the Clerk to enquire, 
whether the whole sum, for which the plaintiff was the 
surety of Shakleford, or one third, or any part thereof, be- 
longed to Shakleford and wife, as the proceeds of the sale 


of Mrs. Shakleford’s real estate. : 
Per Curram. Ordered accordingly. 
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To give a deed any seusible operation, it must deseribe the subject matter of 
the conveyance, so as to denote, upon the instrument, what it is in partieu- 
lar, or by a reference to something else, which will render it certain. The 
want of such a description or reference ina deed is a defeet, which renders 
it totally inoperative. 

In construing a deed, words may be trausposed, if necessary, in order to give 
it efficacy. But this cannot be done, unless there is something in the in- 
strament, which shews that reading the deed, as it is, will defeat the inten- 
tion, and that by transposing words or sentenccs, or leaving out parts, the 
deed wi!l be rendered effectual inthe manner intended by the parties, 


though badly expressed. 
A provision relative to one subject cannot be torn from that subject and ap- 
plied to another, in order to give a different meaning to the instrument. 


Cause removed from the Court of Equity of Bladen 
County, at the Spring Term 1848. 

The object of this bill is to set up a deed, alleged to have 
been made to the plaintiff by his uncle, John Kea. The 
instrument was exhibited with and annexed to the bill, 
asa part of it. It is in these words: 

“This Indenture, made this 3rd day of April, 1830, be- 
tween John Kea of the first part, and James Edwin Kea, 
son of Kinchen Kea, of the second part, witnesseth that 
the said John Kea, after all my just debts are paid, as 
well for and in consideration of the natural love and af- 
fection which he hath and beareth to the said James Ed- 
win Kea, his nephew, as also for the better maintenance 
and preferment of the said James Edwin, bath given, 
granted, aliened, enfeoffed and confirmed, and by these 
presents doth give grant, alien, enfeof and confirm unto 
the said James Edwin all that messuage or tenement with 
all and singular its appurtenances, and all houses, out- 
houses, lands, negroes, stock of horses, cattle, sheep and 
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hogs, and notes and money, remainder and remainders 
rents and services of the said premises, and all the estate, 
right, title, interest, property, claim and demand what- 
soever of him the said John Kea, of and in and to the 
said messuage or tenement land and premises, and of in 
and to every part and parcel thereof with the appurten* 
ances, and all deeds evidences and writings concerning 
the said premises only now in the hands or custody of the 
said John Kea, or which he may get or come by without 
suit inlaw; tohave and to hold the said messuage or 
tenement, lands and premises hereby given and granted 
unto the said James Edwin, his heirs and assigns, to the 
only proper use, and behoof of him the said James Edwin, 
his heirs and assigns at my death. And the said John Kea 
for himself, his heirs and executors, doth covenant and grant 
to and with the said James Edwin, his heirs and assigns, 
by these presents, that he, the said James Edwin, his heirs 
and assigns, shall and lawfully may inherit the above 
mentioned property or properties at my decease, peaceably 
and quietly have, hold, occupy, possess and eajoy, thesaid 
messuage, tenement, lands, hereditaments, and premises 
hereby given and granted or mentioned or intended soto 
be, with their appurtenances free clear and discharged.of * 
and from all former and other gifts, grants, bargains and 
sales, feoffments. jointures. dowers, estates, entails, rents, 
charges, arrearages of rents, and of and from all other 
titles, troubles and encumbrances whatever, had, made, 
committed, done or suffered, or to be had, made, commit- 
ted, done or suffered by him, the said John Kea, his heirs, 
executors, or any other person or persons lawfully claim- 
ing, or persons lawfully claiming or to claim by from.or 
under him, them or any or either of them. In witness 
whereof, I have hereunto set my hand and seal. And I 
hereby make and ordain my loving brother William Kea. 
and my friends William Jones and Joha B. Brown, guar- 
dians for the said James Kea.” It wassigned and sealed 
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by John Kea, and attested by three witnesses; and ap- 
pears to have been cancelled by crossing with a pen the 
nante of the maker, John Kea, so as nearly to obliterate, 
but still to leave it legible with care. 

The bill alleges, that this instrament was written by 
John H. Roberson and was executed by John Kea as his 
act and deed, on the day of its date, for the purpose of 
advancing the plaintiff, who was his nephew, and at that 
time about nine years old: the said John Kea being then 
advanced in life and without issue and never having been 
married. The bill further states, that the deed was im- 
mediately delivered by Kea, the maker, to his intimate 
friend, William Jones, one of the persons therein named 
a guardian of the plaintiff. John Kea died in 1833, and 
shortly afterwards the defendant, Johu A. Robeson, and 
the said William Jones produced a paper in the hand- 
writing of the said Jones purporting to be the will of 
John Kea, bearing date May 8th, 1832, and to appoint 
the said Robeson and Jones the executors thereof, and to 
devise and bequeath the whole of his estate, real and per- 
sonal, to David G. Robeson and Andrew J. Jones, infant 
sons of the two executors; and they also then produced 
the deed to the plaintiff, cancelled in the manner men- 
tioned above, and stated that they had found it in that 
condition among the papers of John Kea at his death. 
The alleged will was not attested, and, so, did not pass 
real estate ; but it was offered for probate as a will of 
personalty, and after opposition from the next of kin—of 
whom the plaintiff was not one—it was established and 
letters testamentary issued to the said executors, and they 
took into their possession divers slaves and other chattels, 
and divided them between the two legatees already men: 
tioned. 

The bill states that, by the deed, John Kea conveyed or 
intended to convey to the plaintiff all his estate, at ‘the 
death of the uncle, and that the plaintiff then became 
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justly entitled to all the land and the slaves with the 
other property mentioned in the deed: That the plaintiff 
was, however, unable to assert his right at law, by reason, 
that the deed was cancelled or obliterated as aforesaid 
before it was registered, and could not in its present state 
be registered. The bill then charges, that John A. Robe- 
son and William Jones, or one of them, fraudulently can- 
celled the deed, in order to divest or defeat the title of 
the plaintiff and vest the same in their own sons: and it 
insists that the cancellation, whether done by those per- 
sons or any other, cannot defeat the plaintiff’s title; as 
the instrument had taken effect by the execution and de- 
livery of it, as a deed, for the benefit of the plaintiff. 

- The bill farther states, that, at the filing of the bill, there — 
were forty-two of the slaves, and a list of their names is 
given in a schedule annexed to the bill, and it alleges that 
the said slaves were owned by John Kea at his death, or 
are descendants of such. 

William Jones died intestate and administration of his 
estate was granted to Josiah Maultsby. The bill was 
filed in February 1841, against John A. Robeson, David 
G. Robeson, Andrew J. Jones and Josiah Maultsby; and 
the prayer is that the deed to the plaintiff may be de- 
clared.to have been duly executed and delivered for the 
benefit of the plaintiff, and that it had been unduly and 
wrongfully cancelled or mutilated, and that it may beset 
up as a proper conveyance, and that the defendants may be 
decreed to convey to the plaintiff the said slaves,.and, 
any others, if any, which John Kea left at his deaths 
well as any other personal property so left by him; end 
that the defendants might discover whether the forty-two 
slaves were not the property of John Kea at his death or 
the descendants of such, and what others there were or 
other chattels, and come to an account for the hire and 
profits, and for general relief. 
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The answers admit that the instrument was written by 
the defendant, John H. Robeson, and that John Kea exe- 
cuted it by signing and sealing it and having it attested , 
but they deny that he delivered it to William Jones or 
any other person for the benefit of the plaintiff or for any 
other purpose, or that it was cancelled by Joha H. Robe- 
son and William Jones, or either of them, or with their or 
his privity. They state that in fact John Kea never de- 
tivered nor intended to deliver it to any person ; and that 
he intended it to be testamentary in its nature, and that 
afier he executed it, he, John Kea, kept it in his own pos. 
session, that he might always have it under his control. 
The answers [further state, that, after John Kea’s death, 
John A: Robeson and William Jones, as the executors 
named.in. his will, took possession of his effects and pa- 
pers, and that they then found among the papers of the 
deceased this instrument, cancelled by obliterating the 
name of the maker, as it now appears: and that the de- 
fendants have been credibly informed by other persons 
aml.they believe, that John Kea, himself, thus cancelled 
it. almost immediately after its execution. 

Strange, for the plaintiff. 

’ 9W. H. Haywood, and D. Reid, for the deft ndants. 
Rurrm, C.J. The parties have taken voluminous proofs 
upon the questions of facts, on which they are at issue, 
in respect to the delivery of the alleged deed and its ean- 
cellation. It is a subject of regret, that the cause can- 
not'be. determined on its merits, as, on those proofs, they 
seém to the Court to be. If the plaintiff’s uncle had the 
instrument prepared, and executed and delivered it, as 
alleged in the bill, there. would be little doubt, that if he 
did not convey, he intended to convey, his estates to the 
plaintiff, and it must be the wish of every one, that such 
intention should not fail by reason of deficiencies in the 
instrament, which the law will not allow the Court to 


~ supply. 
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Could the decision be made on the matters of fact, it 
might, in a case of the nature and magnitude of the pre- 
sent, be the duty of the Court to arrange and handle the 
evidence in detail. But it is uunecessary, if it would not 
be, in some degree, improper, to go into it on this occa- 
sion, as the instrument appears to the Court to be in it- 
self so vague and uncertain, that the plaintiff must fail, 
however clear his proofs might be of its formal execu- 
tion. 

Courts are always desirous of- giving effect to instra- 
ments according to the intention of the parties, as far as 
the law will allow. It is so just and reasonable, that it 
should be so, that it has long grown inté a maxim that 
favorable constructions are to be put on deeds: benigne 
faciende sunt interpretationes chartarum, ut res magis 
valeat quam pereat. Hence, words, when it can be seen 
that the parties have so used them, may be received in a 
sense different from that which is proper to them; and 
the different parts of the instrament may be transposed 
in order to carry out the intent. Yet instruments are not 
unfrequently brought under adjudication, which are so 
repugnant or uncertain, that they cannot be upheld. 
The degree of uncertainty, which shall vitiate a deed, it 
is admitted, must be such, that the meaning cannot be 
ascertained : who, for example, are the contracting par- 
ties, or what thing is the subject of the contract. An efforg 
is to be made to give some meaning to the deed, if possi- 
ble. If however, there be such an uncertainty as one 
those supposed, the instrument, of necessity, must fail; for, 
to give a deed any sensible operation, it must describe 
the subject matter of the conveyance, so as to denote upon 
the instrament what it is in particular, or by a reference 
to something else, which will render it certain. 
want of such a description or reference in this deed is a 
defect, which renders it totally inoperative. 
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It purports to give “all that messuage and tenement, with 
all and singular its appurtenances, and all houses, out- 
houses, lands, negroes, stock of horses, cattle, sheep and 
hogs, and notes and money, remainder and remainders, 
rents and services of the said premises, and all the estates, 
right, title, interest, property claim and demand whatso- 
ever of him, the said John Kea, of in and to the satd mes- 
suage or tenement lands and premises, and of in and to 
every part and parcel thereof with the appurtenances.” If 
‘one is asked, what messuage or tenement is that meant, or 
what are the lands, or which are the negroes, stock of 
horses &c. described and intended to be passed by this 
deed, the answer mist be, there are none in certainty ; 
nor are there any means of rendering them certain. The 
deed professes, for example, to convey “that messuage,” 
but without going on to describe or in any manner des- 
ignate the messuage; it leaves, as it were, a blank. The 
parties could have filled it up; but the Court has no pow- 
er todoso. The same uncertainty exists as to the ne- 
groes and other articles of personalty mentioned. The 
deed does not describe a negro by name or in any other 
manner. If there had been a reference to those then 
owned by the maker, it would have been sufficient. But 
it says only “negroes” at large, as it speaks of the messu- 
age and lands and houses. The plaintiff does not even 
construe it as conveying the land or negroes, which John 
Kea owned at its date ; for the bill does not state that he 
owned any land or a single slave at the date of the deed. 
Indeed, it claims the particular negroes set forth in the 
schedule annexed to it. as belonging to the plaintiff un- 
der the deed, because they belonged to Kea at his death 
or are their descendants. It was argued, indeed, that the 
subjects of the conveyarce, namely, the lands, negroes, 
stock of horses &c are indentified as those owned by 
John Kea at the making of the deed, by the words pre- 
ceding the clause of habendum, “now in the hands of (or) 
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custody of the said John Kea’” But the argument can- 
not possibly be supported. It is directly opposed to the 
claim of the bill, just mentioned, which however is only 
material, as it shews that even the plaintiff could not 
read the deed in that sense. But the construction is in 
itself altogether wrong. Those words do not at all refer 
to the lands, negroes, &c. previously mentioned. as des- 
criptive of such lands and negroes &c. and intended to eer- 
tify them, but solely to the “deeds, evidences, and witness 
concerning the said premises only,” which immediately pre- 
cede the expressions “now in the hands or custody of the 
said John Kea, or which he may get or come by without suit 
in law.” This is a familiar provision in the precedents 
of deeds, and it means simply that the maker of the deed ~ 
intends to pass all the title papers which concern the es- 
tate by the deed conveyed, and that only, provided he 
then has the title papers or can get them without the 
trouble or expense of a law suit; but that, if the deed 
and other writings concern any other land than the prem: 
ises thereby conveyed, then the grantor does not mean to 
pass them, but to keep them for his own use and protec. 
tion. The term “only” after “ premises” demonstrates 
this to be the sense of the clause; and it is made doubly 
sure by the subsequent words “which he may come by 
without suit”—shewing that the whole clause has only 
the title papers inits purview. That is the natural con- 
struction from the structure of the sentence and applying 
the relative to the next antecedent. It is true, as has 
been already said, that the law does not insist very stren. 
uously on grammar, on the due order of the provisions ofa 
deed, but will, if need be transpose sentences to give 
some efficacy tothedeed. But that cannot be done, unless 
there be something in the instrument which shews, that, 
reading the deed asit is, will defeat the intention, and. 
that by transposing words or sentences or leaving out 
parts, the deed will be rendered effectual in the manner 
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intended by the parties, though badly expressed. When 
parts of the deed are transposed, it is because the sense 
requires it; and it can never be done against the sense 
A provision, relative to one subject, cannot be torn from 
that subject and applied to another, in order to give a 
different meaning to the instrument. It is only when it 
can be plainly seen, that kindred provisions are unskil- 
fully separated, that they can be brought together, in or- 
der to effect the construction. Here nothing like that can 
be seen. The clause under consideration is appropri- 
ately expressed, as applied to the title papers, and can- 
not be misunderstood. It is obviously copied, as well as 
other formal parts of the deed, from some printed prece- 
dent by an ignorant person, who did not know how to fit 
it to a particular case. The precedent, of course, did 
not describe any land in particular, but left that blank, 
and the copy was made exactly, both in its words and its 
blanks, where negroes, houses &c. and the appointment 
of guardians are awkwardly introduced. To carry back 
this clause respecting the title papers (which is perfect- 
ly intelligible and proper where it stands) so as to make 
it qualify the description of the subjects of the convey- 
ance in the former parts of the deed, would do violence 
to the obvious sense of the provision and defeat, instead 
of effecting, the intent of the partiesinthat clause. The 
truth is, that the deed is for “land and negroes” at large, 
and so vague as not to be susceptible of a construction, 
which will fit any thing in particular to it, and. therefore 
it did not convey any thing, and the plaintiff has sus- 
tained no loss by its being cancelled. 


Per Curiam. Bill dismissed with costs. 
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BENJAMIN T. SIMMONS 4 AL. vs™ JACOB GUODING & AL 
EX’RS, &c. 


Where a testator disposed of his land, slaves and perishable estate, as dis, 
tinct funds, and directed, among other things, that the slaves should be 
equally divided among his children, and that his daughter E. S. should have 
an equal share of his slaves “and, as I have given my said daughter E. S. 
no part of my lands, in lieu thereof I give unto the said E.S., in addition 
to her share of slaves, fifteen hundred dollars worth of slaves,” und then 
directed his perishable estate, after payment of his debts, to be equally di- 
vided among his wife and his children. Held, that the legacy of “fifteen hun- - . 
dred dollars worth of slaves” to E. 8. was to be taken out of his slave estate. 

A testator devised certain lands and personal property to his daughter M. S., 
“and on the marriage of my said daughter, said property to be held by my 
said daughter and her husband during their joint lives and the life of the 
survivor, and, at the decease of the said M.S and her said husband, to be 
equally divided between the children of my said daughter, who may sur- 
vive their said parents and be living at their death,” fc. M.S. married O. 
and died in the lifetime of the testator, having no children, and ler husband 
survived the testator. Held, that O. took nothing, because by the death of 
M. S the legacy and devise failed, and both the subject and the description 
of the person failed, there being no distinct substantive devise or legacy toO, 

A testator left land and personal property to his daughter M.S. and if she 
died, without children' surviving her, “then I give said land to my own 
heirs at law aud said slaves and their increase to my next of kin.” The 
said M. S. died in the lifetime of the testator. The children of another 
daughter, who died also in the lifetime of the father are entitled to the share 
which the mother would have had in the land so devised, if she had lived, but 
not to any part of the personal estate, “next of kin” meaning ‘‘nearest of 
kin’,’ without some explanatory words in the will. 





Cause removed from the Court of Equity of Jones 
County, at the Spring Term, 1847. 

This was a bill filed by the widow and two of the chil- 
dren of Lemuel H. Simmons, deceased, against the execu- 
tors of the last will and testament of the said Lemuel, 
and against three others, defendants, who claimed to be 
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entitled as legatees under the said will, praying an ac- 
count of the said estate in the hands of the said executors, 
and that they may be paid their respective shares of the 
said estate. The facts were admitted on both sides and 
the only questions in dispute were those arising upon the 
construction of the will. 

The following is a copy of the will as admitted by the 
pleadings and proved by an exhibit. 


In the name of God, Amen. 

I, Lemuel H. Simmons, of the County of Jones, and 
State of North Carolina, being of sound and disposing 
mind and memory, do make, publish, and declare my last 
will and testament, in manner and form following: 

Imprimis—I give unto my beloved wife, Maria Sim- 
mons, two horses, four cows, all my household and kitchen 
furniture, one year’s provision for herself and family, and, 
after my debts are paid, an equal share with my children, 
of my personal estate, to hold the same to her, and her 
executors, administrators, and assigns. 

item. I give unto my said wife, Maria Simmons, dur- 
ing her natural life, the one third part of my cleared and 
wood land, including the dwelling and other improve- 
ments. 

Item. I give to my son-in-law, William P. Ward, the 
negro slaves now in his possession, heretofore loaned him 
by me. I desire that said slaves may be fairly valued, 
and as many more slaves may be added as to make this 
share equal to the shares of my other children, (except 
‘Emily Simmons.) I also give and devise unto my said son- 
in-law my lands purchased of fohn Marrite, to have and 
to hold said slaves and the said lands to the said‘ William 
P. Ward, my said son-in-law, until his children, (the chil- 
dren of said Wm. P. Ward and my daughter Elizabeth, 
his wile, lately deceased,) respectively attain the age of 
twenty-one yearsor marry. At the arrival of each of my 
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said grand children (the children of my said daughter 
Elizabeth,) to the twenty first year of his or her age, or 
at the marriage of each of my said grand children, it is 
my will, and | do hereby devise and direct that there shall 
be allotted and set off to said grand children, respectively 
as they marry or arrive at age, one share and dividend 
of said slaves and their increase, and said lands, devised 
to their father in this clause, in proportion to the number 
of my said grand-children, (the issue of my said deceased 
daughter, Elizabeth Ward,) who may be then living, to 
be held by said grand-children, respectively, who may re- 
ceive said share at their arrival at age or day of marriage, 
in absolute property , the residue of said slaves and lands, _ 
to remain in their father’s possession, until the whole shall 
be allotted to said grand children on their marriage or 
arrival at age; and if any one or more of my said grande 
children should die under age and unmarried, my will is 
that said share or shares, which would have been allotted 
to said child or children of said lands and slaves on their 
marriage or arrival at the age of twenty one years une 
der this clause of my will, shall become the property in 
absolute estate of such surviving brother or sister of said 
deceased (the children of said daughter Elizabeth,) as 
may be then under the age of twenty one years or un- 
married, but should all my said grand-children die and 
leave no lineal descendant or brother or sister or their 
issue living at their decease, then | give said !ands and 
slaves to my own heirs-at-law or next of kin. The lands 
to be held in fee simple, and the slaves by my next of 
kin in absolute property. But, moreover, | do expressly 
authorise each and every of my said grand-children, de- 
visees as aforesaid, on arriving at the age of twenty one 
years, whether having a lineal descendant or not, by will 
or deed to appoint, give, devise, or sell, absolutely or 
otherwise, any part or parts, or the whole of the devised 
premises, whereof he or she, at the time of the execution 
of said will or deed, may be seized. 
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Item. I give unto my daughter, Mary Ann Simmons, 
all my right, interest, and share in the Buckner Hatch 
Mills, held in common with John Oliver, two beds, and 
furniture, and an equal share with my children of my 
slaves and a share of my perishable estate, after my 
debts are paid, and on the marriage of my said daughter 
Mary Ann Simmons, said property, mentioned in this 
clause of my will, to be held by my said daughter and 
her husband during their joint lives and the life of the 
survivor, and at the decease of the said Mary Ann and 
her said husband, to be equally divided between the chil- 
dren of my said daughter, who may survive their said 
parents and be living at their death; but should my said 
daughter Mary Ann and her husband die and leave no 
child or children of the said Mary Ann, living at the death 
of said Mary Ann and her husband, then I give said lands 
to my own heirs at law, and said slaves and their increase 
to my next of kin, but I do, moreover, authorise and em- 
power each and every of my said grand-children devisees 
as aforesaid, at the age of twenty-one years, whether 
having a lineal descendant or not, by will or deed to ap- 
point, give, devise or sell absolutely or otherwise, any 
part or parts, or the whole of the devised premises, where- 
of he or she, at the time of executing said will or deed, 
may be seized. 

Item. I give to my daughter, Emily Simmons, an 
equal share in my slaves with my other children, and as 
I have given the said Emily no part of my lands, in lieu 
thereof, I give unto said Emily Simmons, in addition to 
her share of slaves, fifteen hundred dollars worth of 
slaves; and should my said daughter Emily marry, the 
said slaves and their increase to be held by said Emily 
and her husband, and the child or children of said Emily 
who may survive their parents, upon the same terms, and 
subject to the same conditions and limitations, mentioned 
in the devise to her sister, Mary Ann Simmons. ; 
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Item. I give and devise unto my son, Benjamin Frank- 
lin Simmons, all my lands, not already given away and 
devised in this will, also an equal share of my slaves with 
my other children, and a share of perishable estate, after 
my debts are paid; and should my said son marry, the 
said lands and other property to be held by my said son 
Benjamin and his wife and the child or children of said 
Benjamin, surviving their parents, upon the same terms 
and subject to the same uses, conditions, and limitations, 
mentioned in the devise to his sister, Mary Ann Simmons- 

Item. That I may not be misunderstood, it is my will, 
that, after my debts are paid, the balance of my perisha- 
ble estate shall be equally divided between my wife and 
all my children, (except my daughter Elizabeth Ward.) 

Item. I give to my sister Mary, wife of George Hatch, ~ 
one hundred dollars, and to Lemuel S. Hatch, son of said 
Mary Hatch, I give one hundred dollars. Lastly I con- 
stitute and appoint Jacob Gooding, Amos L. Simmons, 
and William P. Ward, my executors. In testimony where- 
of, | hereunto set my hand and seal, this 14th day of 
June, A. D., 1844. 

LEMUEL H. SIMMONS, [sgat.] 
Signed, sealed and published 
by Testator in our presence, 
Naruan Foscve, 
Joun Srayty. 


It was also admitted in the pleadings, that Richard Old- 
field, one of the defendants, before the death of the said 
testator and after the making of the said will, intermar- 
ried with Mary Ann Simmons, who was a daughter of 
the testator and one of the legatees and devisees men- 
tioned in the said will, and that she died in the lifetime 
of the said testator, leaving no children, but leaving the 
said Richard, her husband, surviving her, who also sur- 
vived the said testator, and that the defendants, Maria 
52 
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and William, were the children of a daughter of the tes- 
tator, who died in his lifetime. 

The questions upon which the respective parties differed 
in the construction of the will, are stated in the opinion 
of this Court. 


Iredell, for the plaintiffs. 
J. H. Bryan and Mordecai, for the defendants. 


Pearson, J. ‘Three questions are presented by the bill 
and answer upon the construction of the will of Lemuel 
H. Simmons. 

Obscurity is as often caused by the use of too many 
words, as by not using words enough. This will is an 
instance of the bad effect of using too many. 

The first question is, whether the fifteen hundred dol- 
lars worth of slaves, given to Emily Simmons, in lieu of 
Jand, are to be taken out of the slaves, belonging to the 
testator, at his death, or are to be purchased by the ex- 
ecutors ; whereby the purishable estate, (as it is terined,) 
which, after the payment of debts, is to be equally divi- 
ded between the wife and all the children, except Eliza- 
beth, who was dead, will be diminished to that amount. 

From the whole will, the testator seems to have treat- 
ed his estate, as divided into three funds; land, slaves, 
and perishable estate. The latter he directs to be divi- 
ded equally between his wife and children, after the pay- 
ment of his debts. This is the only charge, which he has 
expressly put upon the “perishable estate,” and in the ab- 
sence of any direction, that it should also be burthened 
with the “fifteen hundered dollars wortkpof slaves,” we 
ean see no reason for doing so. 

The slave fund is to be divided between the three chil- 
dren, who were living, and the children and husband of 
a deceased child. To the share of Emily is to be added 
fifteen hundred dollars worth of slaves, in lieu of land. 
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There is no intimation that this share is to be made 
up out of the perishable estate fund, for the sake of in- 
creasing the slave fund. In giving a share of the slave 
fund to his son-in law Ward and his children, he directs 
the fund to be increased by the value of shares before put 
into his possession, and as many more slaves to be added 
to what Ward already had, as will make his share equal 
to the shares of the other children, except the share of 
Emily. The slaves, to be added in this instance, certain- 
ly come from the slave fund, and from the fund of the 
“perishable estate,” and yet, there is no better reason to 
be assigned for taking this addition from the slave fund, 
than for taking Emily’s addition of #1500 worth from 
that fund. The words “except Emily Simmons,” in the 
connection in which they are used, are significant toshow, 
that her share was to be taken entirely from the ‘slave fund.’ 
2nd. Mary Ann Simmons married the defendant Old- 
field, after the will was made, and died in thelife time ofthe 
testator, without children, The second question is, wheth- 
er Oldfield is entitled to a life estate in the legacy that 
was intended for her. We think, that he is not. The 
legacy, intended for her, lapsed by her death. Oldfield 
takes nothing, because both the subject and the descrip- 
tion of the person fail. There is no distinct substantive 
legacy given to the husband of Mary Ann. The legacy, 
given to her should she marry, is to be held by her and 
her husband, during their joint lives and the life of the 
survivor. She got no legacy, and, therefore, the subject 
of the legacy, intended for the husband, failed. When the 
principal falls, the incident falls with it. The descrip- 
tion of personsi@ilso fails. Oldfield was the husband of 
Mary Ann, but at the death of the testator, when the will 
takes effect, he was not her husband, and did not answer 
the description ; nor did he answer the description, when 
the will was made. It may be added, the reason for giv- 


ing him any thing had ceased. 
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$rd. Mary Ann having died in the life time of the tes- 
tator, without children, the third question is,do the “heirs” 
and “next of kin” of the testator take by purchase, as 
“devisees” and “Jegatees?” Or do the slaves and land, 
intended for Mary Ann, fall back into the estate, as un- 
disposed of property and go to the persons, who would 
be entitled, as in case of intestacy? In the latter case, 
the widow would be entitled to a distributive share of 
the slaves, under the statute of distributions. In the for- 
mer case, the widow takes nothing, and it would bea 
question, whether the children of Elizabeth Ward take 
any part. 

We think, the “heirs” and “next of kin” of the testator 
take by purchase, as “devisees” and legatees.” It is set- 
tled law, that where a particular estate is given by will, 
with a remainder over, whether vested or contingent, the 
remainder takes effect, notwithstanding the particular 
estate fails by the death of the person. for whom it was 
intended, before the death of the testator. The lawis the 
same, in respect to executory devises and bequests, unless 
there be an intention expressed, that the limitations over 
should depend upon the vesting of the preceding estates, 
as a condition precedent ; which is not usually the ease, for 
most generally the limitations over are intended to take 
effect, whenever the preceding estates are out of the way, 
without reference to the manner in which they get out of 
the way. 2 William’s Ex’rs, 764, and the cases there cited. 

In this case there isan estate for life to Mary Ann, sub- 
ject to be enlarged, so as to let in a life estate for her hus- 
hand, remainder to her children, if she has any; if not, 
remainder, as to the land, to the heirs®of the testator, 
and as to the slaves, to the next of kin of the testator; 
These Jimitatations over, clearly, do not depend upon the 
vesting ‘of the preceding estate in the tenant for life, asa 
condition precedent ; and, therefore, cannot be affected 
by the fact, that the life estate lapsed. 
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As to the land, the word “heirs” is a term of the law, 
having a known and fixed meaning, and there is no diffi- 
culty in saying, that the children of Mrs. Ward are en- 
titled to represent her, and take the share of the land, to 
which she would have been entittled, if alive. 

As to the slaves, there is some more difficulty; for, al- 
though the words*“next of kin,” like the word “heirs,” 
has a fixed meaning, yet it does not seem to be as well 
known. Next of kin means nearest of kin. This mean- 
ing is fixed, by the cases, unless there be something te 
introduce the idea of representation, by which one, who 
is not next, or as near, or equal in degree, may bring him- 
self up to the same degree, by taking the place of one, 
who, if living, would be as near. Jones v. Olive, 3 Ired. . 
Eq. 369. We have looked at this case with an in- 
clination to take in the children of Mrs. Ward, but are 
unable to find any ground, upon which to stand, in their 
favor. 

If to the words “next of kin,” these words had - been 
added, “as in case of intestacy,” or “as by the statute of 
distributions,” or if the language of that statute had been 
adopted, “to the next of kin in equal degree, or to those 
who legally represent them,” we might have included 
the grand-children ; but upon the words “next of kin,” 
simply, they cannot be included. Children are in the 
first degree ; grand-children are in the second degree. 
We have no right to bring grand children as near as chil- 
dren, unless the testator had made known to us by his 
will, that such was his intention. 

If the land and slaves had been disposed of together, so 
as to show an ifitent, that they should go to the same per- 
sons, then, as the word “heirs” embraces the idea of re- 
presentation. perhaps, the grand children might have 
been allowed to take by representation, in reference to 
both funds. But in this will, special care is taken te 
seperate the two funds, and to give the land to the heira, 
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and the slaves to the next of kin: Indicating thereby, if 
there be any meaning in the separation, an intention that 
the funds should go to different persons ; and as the word 
“heirs” takes in the grand-children as to the land fund, 
the words “next of kin” cannot take them in as to the 
slave fund also, without giving the land fund and the slave 
fund to the same persons ; thereby making it idle for the 
testator to have been at such pains to keep the two funds 
separate, and give one to the heirs, and the other to the 
next of kin. 

There must be a decree, declaring: Ist. That the fi 
teen hundred dollars worth of slaves, given to Emily 
Simmons, are to be taken out of the slaves, belonging to 
the testator at his death, before a division is made: 2nd. 
That Richard Oldfield is not entitled to a_life estate in 
the legacy, intended for Mary AnnSimmons. 3rd. That 
the children of Elizabeth Ward are not entitled to any 
part of the slaves, that would have fallen to her, had she 
lived. The costs must be paid out of the estate in the 


hands of the executors. 


Per Curiam. Declared accordingly. 
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When a will fully describes a person or thing, whether by many or few par- 
ticalars, it is not competent to receive parol evidence of what was intended, 
though nothing be found to answer the description ; for to pass another 
thing, or to pass the thing to another person than that described in the will, 
would be to give operation to the will over a thing or in favor of a person 
net mentioned in it. 

Thus where a testator bequeathed a negro by the name of “Aaron” and it 
was shown that he had no negro of that name, but had one by the name of 
“Lamon,” not mentioned’in the will; Held, that the Court could not say 
the latter passed by this bequest. 

A testator gave to his daughter “M. wife of D.” a tract of land and ceveral — 
negroes and other personal property, and directed that the negroes should 
work on the land he had given her, “‘for the support of her and her chil- 
dren, and if the negroes dont make & support, rent out the land and hire out 
the negroes.” Held, that this could not be construed, asa devise or be- 
quest to her separate use, as there was not enough to amouat to the plain ex- 
clusion of the husband. Held, also, that the children of M. took no estate 
under this devise and bequest. 

The cases of Proctor v. Pool, 4 Dev. 370, Simpson v. King, 1 Ire. Eq. 11, 
Ehringhaus v. Cartwright, 8 Ired. 39, and Rudisill vy. Watson, 2 Ire. Eg. 


430, cited and approved. 


Cause removed from the Court of Equity of Edgecombe 
County, at the Fall Term 1848. 

James Simms made his will and therein made a num- 
ber of specific bequests of slaves and other things: among 
which were the following: “I give to my wife six ne- 
groes, Champion, Tony, Chany, Venus, Anaka, and Aaron- 
Item : I give to my youngest son, Benjamin, eight negroes, 
Amos, George, Peter, Turner, Pike, Creecy, Rose, and Jack. 
Item : I give to my daughter Martha, wife of John Dew, 
a tract of land, called the Bridge and Robinson tract, to 
her and her heirs forever ; also seven negroes, Olive and 
child, Edy, Hardy, Clarke, Bridget, and Hannah; also 
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one mule; also what stock she is in possession of; also 
one thousand dollars. Also it is my desire that the ne- 
groes | have left her shall work on the tract of land that 
I gave her for the support of her and her children ; and 
if the negrocs don’t make a support, rent out the land and 
hire out the negrocs. I also reserve two negroes to wait 
upon her: and if she and child should die without any 
heir they shall come into the old stock again. Item: 
my will is, that all the residue of my estate, if any, after 
taking out the devises and legacies above mentioned, 
shall be sold and the debts owing to me collected, and: if 
there should be any surplus over and above the payment 
of debts and expenses, that such surplus shall be equally 
divided between my wife and all my children.” 

The bill is filed by the executor against Mrs. Simms, 
the son Benjamin, Dew and wife, and their child, and the 
other residuary legatees, to have the rights of those 
several parties declared. It is stated in the bill, that the 
testator had no slaves by the names of Aaron or Pike ; 
but that he hadtwo by the names of Lamon and Pite, 
and that Lamon was the child of the woman Anaka, be- 
queathed to Mrs. Simms, and a small boy at the making 
of the will. It appears upon the will and pleadings, that 
the testator professes to dispose specially of forty-eight 
slaves among his wife and children ; of whom Aaron and 
Pite are two: That he had in fact four others, who are 
not mentioned in the will, namely, Lamon and Pite; be- 
fore mentioned, and two other young children, born re- 
cently before the making of the will. He had, therefore, 
in fact, fifty negroes, when he made the will. It is con- 
tended by the widow and the son Benjamin, that the tes: 
tator intended to give to the former the boy Lamon, and 
to the latter the negro Pite. and that by a mistake of ‘the 
writer of the will—who was somewhat deaf and did not 
distinctly hear the testator’s directions—the name of 
Aaron was written for Lamon, and that of Pike for Pite; 
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and that the executor states, that he believes such to be 
the truth, and that he is willing to dispose of those two 
slaves accordingly, if upon the construction of the will he 
is authorised to do so. 






B. F.. Moore, for the plaintiff: 
Biggs, for the defendants. 






Rurrin, C: J. It is extremely probable froni the admis- 
sions of the parties and the circumstances of the case, that 
the alleged mistake really took place in writing this will; 
and the Court would gladly correct it, if it could be done 
consistently withthe law. But it is manifestly impossible 
todo so upon the basis of any guide furnished by the will ; - 
and, therefore, that, if done at all, it must be exclusively 
on extrinsic evidence of an intention to give a negro, who 
is not given by any words in the will. That would in 
truth be to strike one word out of the will, and insert 
another in the place of it by parol proof; which cannot 
be done without introducing a multitude of mischiefs, 
with which the private hardship and inconvenience sus- 
tained by these parties can bear no comparison. It has 
long been settled, that written instruments, whether deeds 
or wills, are to be construed upon their own terms. At 
least, there must be enough in them, in respect both to the 
person to take, and the subject to pass, to enable the 
Court to say that the person does take, and the thing does 
pass by the instrument itself. There are, indeed, eases 
of ambiguity of description, in which resort may be had 
to evidence in aid of the will; for example, to show which 
person or thing is meant, when there is in the will a suf- 
ficient description, to which the evidence may fit the per- 
sonor thing. That is the cace when two things or per- 
sons come completely within the description; as two 
white acres, or two cousin Johns. So it is also, if the 
person or thing be described in more particulars than one, 
53 
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some of which are true and some false; then if enough 
remains, after rejecting the parts that prove to be false, 
to identify the donee or the subject, the instrument shall 
be effectuated. In all those cases there is upon the 
face of the will no ambiguity, and it arises only when 
the description comes to be applied; then it is found 
that there is an uncertainty, which of two persons or 
things was meant, which are within the words, or 
whether a thing or person was meant who is correct- 
ly described in some particulars but not in others. But, 
clearly, if a will describe a person or thing by many 
particulars and one is shown, who comes up to the de- 
scription in every particular, it would not be competent 
to prove by witnesses, that the testator did not mean that, 
but another, though the latter be not within the descrip. 
tion, and to give effect to the will, as if the description 
were altered in the instrument itself. That would be to 
make the will upon the evidence. So in like manner, 
when the will fully describes a person or thing, whether 
by many or few particulars, it cannot be competent to re- 
ceive such evidence, though nothing be found to answer 
the description ; for, to pass another thing, or to pass the 
thing to.another person, than that described in the will, 
would be to. give operation to the will over a thing or ia 
favor of a person not mentioned in the will at all—in 
effect, to fill a blank in it, or rather, to make a blank by 
striking out and then filling it in another manner. That 
cannot be done upon.any safe principle. In this case there 
are two terms of description, and two only, of the subject 
ef the bequest. He is said to be named “Aaron” and to 
be a “negro.” The latter is so indefinite as to designate 
noone in particular. A gift of eight negroes would, in- 
deed, be good, as a general legacy of eight slaves. But 
the present is a specific gift, and the question is, who are 
the very negroes given. In such a case the term “negro,” 
designating merely the status personae, cannot be con- 
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strued to be a gift of any individual negro, and therefore 
cannot be applied to one by evidence. That, then, is the 
case of a description by a single particular, that of the 
name; and there is no negro of that name. One would 
think, that there is but one principle applicable to sucha 
case; which is, that the gift must fail, because there is 
nothing for it te operate on It is no case of ambiguity. It 
would be, if there were two Aarons; and, then, it would 
be admissible to show, which of the two was the Aaron. 
But the attempt is to prove, that the testator did not mean 
to give any Aaron at all, but a different person altogeth- 
er; namely, Lamon.* There is an old case, Beaumont y. 
Feil, 2 Pr. Wms, 140, that seems to go far to support the 
proposition, if it bg law. A legacy was given to Cathe- 
rine Earnley, and, there being so such person, it was de- 
creed to Gerirude Yardly, upon evidence that she was the 
person interded, and thatthe testator frequently called her 
by the nick-pame of Gatty, which the writer of the will 
mistook for Katty. It is to be observed, in the first place, 
that the master of the Rolls put the decision upon the 
right to receive such evidence by the civil law, in res. 
pect to personal legacies, and admitted, in terms, that it 
could not be heard, by the common Jaw or the statute of 
frauds, as to a devise of land; because, said he, a devise 
must be in writing, “and there would be no writing to en- 
‘title Gertrude Yardly, had this been a devise of land :” 
That admission must be sufficient at this day to destroy 
the authority of the case, as a decision upon the con- 
struction of the will; since it is certain, that now the 
terms of a bequest can no more be altered by parol than 
those of a devise. Then it is to be observed, that the re 
port is explicit, that the judgment was put upon the 
ground, that there was no writing to entitle the person 
to whom the legacy was bequeathed ; and therefore she 
took-it by force of the extrinsic proof entirely, saving on. 
ly that the will showed that the testator meant to give 
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it to some person. That is a proposition, opposed to every 
principle for the construction of writings, or establishing 
their superiority in the scale of evidence over the testi- 
mony of witnesses. It has moreover, not been followed 
by any similar decision; but there have been many di- 
rectly opposed in principle toit. There is, indeed, asin- 
gle case in this Country, which, upon the authority of 
Beaumont v. Fell, raled the point in accordance with it, 
in a case somewhat like that before the Court. A per- 
son, owning a considerable number of slaves, bequeathed 
in his will ty name exactly the number he had, and among 
the bequests there was one of fifteen slaves to his wife, 
and two of the number were desiguated by the name of 
Phillis, whereas the testator had butgne Phillis and he 
had a man, Phillip, not mentioned in the will. It was 
held, that the wife took Phillip in the place of one of the 
women named Phillis. Tudor v. Terrell, 2 Dana. Ken- 
tucky Rep. 47. That case, indeed, differswfrom ours in 
this, that here there were two negroes in number more 
than are named in it; and the Court in Kentucky great- 
ly relied on the co incidence in the number. Certainly, 
that was a strong circumstance, if one person or subject 
ean be substituted for another, which is fully described, 
to show, that the Court could in that case probably hit on 
the right one, to be substituted. But the difficulty is to 
lay down any principle, on which the terms of the will 
can be thus dealt with, and one description of the thing 
substituted for another. The Court thinks it eannot be 
done. In all the cases hitherto decided in this State, 
there was enough, on the face of the will, to identify the 
subject after leaving out every part of the description, 
which was inappropriate. It was so in Proctor v. Pool, 
4 Dev. 370; in Simpson v. King, 1 Ire. Eq 11; and ‘in 
Eringhaus v. Cartwright, 8 Ire. 39; in the latter of which 
eases the rule is stated as we understand it, and applied. 
And as‘understood and applied there, it is deduced ‘riot 
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only from the text writers, but from judicial determina- 
tions of the highest respectability. Thus in Thomas ¥! 
Thomas, 6 T. R. 691, Lord Kewyow said, that the sense 
of the maxim, falsa demonstratio non nocet was, that the 
falsa demonstratio should be superadded to that which 
was sufficiently certain before ; for, there must be con: 
stat de persona, and if to that be added an inapt de: 
scription, it will avoid the devise. Thus in Goodtitle v+ 
Southern, 1 M. & S. 299, it was held, that a clause “of all 
my farm and lands called Trognes farm, now in the occu- 
pation of A. C.” passed not only such parts of Trognes 
farm as were occupied by A.C., but also those occupied 
by other persons; because fhe'name identified it, and | 
the will gave all ait, and those general terms were not 
to be cut down by the subsequent inconsistent description: 
But in Doe v. Oxender, 3 Taun. 147, and Doe v. Chichister, 
4 Dow." P. C. 65, it was held, that a devise of “my es- 
tate of Ashton,” or “my estate at Ashton” could not be 
extended by evidence sv as to take, in addition to lands in 
Ashton, lands in an adjoining parish. In a more recent 
case, which, indeed, is in point with the present, that doe- 
trine was solemnly re-aflirmed. A testator devised “all 
my real estates reer situtate in the county of 
Limerick in the eity of Limerick.” He had a smal! real 
estate in the City, but none in the County, of Limerick, 
He, however, had other real estates in thr County of 
Clare ; and the question was, whether it could be shown 
by parol that the testator intended to dispose of the lands 
in Clare, and that the County of “Limerick” had beew by 
mistake written for the County of “Clare.” It was held 
by the Vice Chancellor, tat it was competent to hear 
the evidence, and an issue was ordered to be tried at law. 
But upon an appeal, the Lord Chancellor, assisted by 
Chief-Justice Tixvat and Chief Baron Lynouurst, reverse 
ed the decision, upon the ground, that it was not a case 
of latent ambiguity, because there were in the will tie 
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words describing lands to which the parol evidence could 
be applied so as to embrace within it the lands in Clare. 
Miller v. Travers, 8 Bing. 241. The opinion was given 
by Chief Justice Tixpa and is a very able one, discussing 
both the principle and the cases, and the result was con: 
curred in by all three of the Judges. For the same rea- 
son it is impossible, without contradicting the will, to 
make “Aaron” mean “Lamon,” there being no other des- 
cription but the name ; unless, indeed, it could be shown, 
that Lamon was sometimes called Aaron, so as to be 
known by both names—which is not pretended ; and so, 
likewise, as to Pike and Pite. 

The Court, therefore, holds, that the slaves Lamon and 
Pite are not specially disposed of in the will, but, with the 
two others not named, fall into the residue. 

Two points are made upon the dispositions in favor of 
Mrs. Dew; which are first, whether the dispositions are 


to the separate use of the wife ; and secondly, whether 
the gift is exclusively to Mrs. Dew or to her and her chil- 
dren. Upon the first, the Court is of opinion in the nega- 
tive. It may be inferred from the will, that the testator 
had not much confidence in the prudence or capacity of 


Dew for managing the property, ~ had a vague 
in 


purpose not to trust the property nds, but seeure 
it in some way for hisdaughter. But there is not enough 
in the will to amount to the plain exclusion of the hus- 
band, which the law requires, before he can be deprived 
of his marital rights. Rudisill v. Watson, 2 Ire. Eq. 430. 
The Court likewise holds, that the children took no estate 
under the will. The words of gift respect the wife alone, 
as the sole donee, It is true, the testator says he wishes 
the land rented and the negroes hired, if they do not make 
a support; but if they can, he wishes the negroes to work 
on the land “for the support of her, the daughter, and her 
children.” But, if the negroes should be hired and the 
land rented, he does not give the proceeds to the daughter 
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and her children, for division between them; bat they 
go, as arising from the mother’s Jand and negroes, to her, 
The words, “for the support of her and her children,” un-. 
der those circumstances, express only what the testator 
supposed would be the appropriation of the profits of the 
estate by the mother, and were hot intended to defeat or 
in any degree to transfer the estates and money, just given 
to the daughter, from her to her children. 

The defendants, Dew and wife, set up a claim to Lamon 
and Pite under the reservation of two negroes to wait.on 
her—suggesting that the two thus reserved are those two 
and that for that reason they were not mentioned by name 
inthe will. But it is clear, that the negroes thus reserved _ 
are two of those just before specially bequeathed to Mrs. 
Dew, and are excepted out of the direction for hiring out 
the negroes, because they would, at all events, be needed 
by her as domestic servants. 


Par Curiam. - Declared accordingly, 


te 
, — 
® - 


JOHN WARD & AL. es. WILLIAM D. JONES, — 


Where a devise of Jand,in a will made since the Act of 1784, Rev. Stat. Ch. 
322, Sec. 10, and Ch. 93, See. 1, isto A. for life and sheuld he have law- 
fal issue then ‘eo be equally divided between his lawful issue, but should he 
not have lawful issue, then over,4c. Held that A. took only a life estate in 
the land 

The case of Ross v. Toms, 4 Dev. 376, Swain v. Rascoe, 3 Ired. 201, Allen 
v. Pass, 4 Dev. & Bat. 77, Jones v. Speight, 1 Car. L. Rep. 544, Zollicof- 
fer v. Zollitoffer, 4. Dev. & Bat. 438 and Clapp v. Fogleman, 1 Dev. & 
Bat, Eq. 466, cited and approved. 


Cause removed from the Court of Equity of Wasren 
County, at the Fall Term 1848. 
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The bill is filed for an account of the estate of John L. 
Ward. The defendant, who is the administrator of the 
said John L. Ward, with the will annexed, submits to an 
wecount. The only question, about which the parties 
differ, is, whether by the will of Benjamin Ward, the said 
John L. Ward was entitled to an estate in fee simple, 
or to an estate for life in the tract of land on which he 
lived. 

By one clause of the will of the said Benjamin. he de- 
vises and beqveathes as follows: “To my son Benjamin, 
and, should he marry, to his wife, I lend during his or her 
life, all my land on the North side of Shocco Creek; al- 
so, 1 Jend to him and his wife, should he marry, my ne- 
groes, Abraham &c. during both their lives, and when 
they are both dead to be equally divided between their 
lawful issue. But if he dies first and without lawful is- 
sue, then after his wife’s death, the negroes, together with 
the land, before lent to him and her, to be all sold on 
twelve months credit on bond with good security, and the 
money arising from the sale, when paid, I order to be 
equally divided between his brother John L. Ward, his 
sisters by his own mother, also allowing one share to be 
equally divided between all his brother Richard Ward’s 
children, or such of them as may be then alive.” 

And by the next clause: “To my son John L. Ward 
and to his wife, should he marry, 1 lend for bo:h their 
lives the tract of land in Warren County, on which he 
now lives, bounded as follows &c.” “I also lend to my 
said son John L. Ward and, should he marry, to his wife 
during both their lives, my two negroes, Phillis, &c ; and 
when he and his wife both die, then the said negroes,and ° 
the land, before mentioned to be lent to him and his wife, I 
hereby order to be sold to the highest bidder on twelve 
months credit, taking bond and good security, and the 
money, arising from the sale, to be divided in ‘the same 
manner, as I have directed in the same case, respecting 





DECEMBER TER\M, 1848. 402 





Ward v. Jones. 





the division of the money, arising from the sale of my son 
Benjamin’s estate. But thissale and division not to take 
place, should my said son leave lawful issue. In that 
case, I would have the same method observed, as I have 
above directed, in respect to Benjamin’s issue.” 

The will was made in October 1788. Afierthe death 
of the testator, John L. Ward married and had several 
children, who survived him. He died in 1836 leaving a 
will. The defendant is the administrator with the will 
im exed, and the plaintiffs are the children of Mary Ward, 
who was a daughter of the said John L. Ward. 


W. H. Haywood, for the plaintiff. 
B. F. Moore, for the defendant. 


Pearson, J. The devise is, in effect, to John L. Ward 
for life and should he leave lawful issue, then the negroes 
and land éo be equally divided between his lawful issue ; 
but should he not leave lawful issue, then the negroes and 


land to be sold and divided &c. 

The effect of the words “to be equally divided” in a de- 
vise of land, made before the year 1784, to one for life and 
after his death to be divided between his lawful issue and 
for want of such issue then over, is very ably discussed 
by Judge Daniet in the case of Ross v. Toms, 4 Dev. 376, 
and the Court decided, that the words do not prevent the 
application of the rule in Shelly’s case, but that the first 
taker had an estate tail, which by the Act of 1784, is con- 
verted into a fee simple., 

The will in the case under consideration was made in 
the year 1788, and unless the acts of 1784. Ch. 204, Rev. 
Stat. 632, and Ch. 204, Sec. 5, Rev. Stat. 287, alter the 
law, it is clear, that John L. Ward took an estate tail, 
which by act of 1784 Ch 204, Sec. 5, was converted into 
a feesimple. We think the acts of 1784 do alter the law, 
and that in all devises of land, made since that time, the 
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words “to be equally divided” prevent the application of 
the rule in Shelly’s case, and that the first teker has but 
an estate for life. 

The act of 1784, Ch. 204, Sec. 12, provides that a devi- 
se of land shall be held to be a devise in fee simple, un- 
Jess such devise shall in plain and express words show, 
that the testator intended to convey an estate of less 
dignity. 

In the case of Ross vy. Toms, which was a devise of land, 
the reason why the words “to be equally divided” were 
not allowed to prevent the application of “the rule.” and 
confine the first taker toa life estate, was that the main 
intent of the testator would be thereby defeated. Inthe 
language of Judge Daniet. “two intents are manifest, 
one that the daughter should have only a life estate: 
the other that the remainder over should not take effect, 
so long as any of her issue remained. The lattcr must 
be presumed to be the main intent and paramount pur- 
pose of the testator. This main intent cannot be effect- 
ed by giving the daughter a life estate, and making her 
children take by purchase, because, there being no words 
of inheritance added to the estate of the latter, they would 
take at that time—viz—1777, only a life estate, and af- 
ter the death of either his or her share would go over. 
The testator intended, that on the failure of the issue of 
his daughter, and only on that event, his estate should go 
over.” To effect the main intent the daughter was held 
to take an estate tail. If there had been words of inheri- 
tance, by which her children could take estates in fee sim- 
ple, both intents would have been effected, and she 
would have taken but an estate for life. In the case un- 
der consideration, the will was made in 1788, and the act 
of 1784, above cited, supplies the words of inheritance, so 
that there is no reason why the particular intent should 
be made to give way. Both intents can be effected. 

So in the case of Coe v. Wright. deeided in the house 
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of Lords, the decision is expressly put upon the the ground, 
that the main intent could be effected by giving the first 
taker an estate tail, and it is admitted that but for this, 
the words “to be equally divided” would have had the ef- 
fect of making the children take by purchase, and the 
first taker would have had but a life estate. This is the 
case upon which the decision of Ross v. Toms is founded, 
and both are put expressly upon the reason, that the par- 
ticular intent—to give the first taker an estate for life 
only—must give way in order to effect the main intent. 
As that reason does not apply to the present case, those 
cases, instead of being authorities against, are authori- 
ties for, holding, that since the act of 1784, in devises to 
one for life—and then to be equally divided between the 
issue, and, for want of issue, over, the first taker has an es- 
tate for life, and his children estates in fee, as tenants in 
common by purchase, and so both intents are effected. 

This result is not only sustained by the authorities, but 
it must be so upon principle. The rule-in Shelly’s case 
only applies, when the same persons will take the same 
estate, whether they take by descent or purchase; im 
which case, they are made to take by descent, it being 
more favorable to dower, to the feudal incidents of seig- 
nories, and to the rights of creditors, that the first taker 
should have an estate of inheritance ; but when the per- 
sons taking by purchase would be different, or have dif- 
ferent estates, than they would take by descent from the 
first taker, the rule does not apply, and the first taker is 
confined to an estate for life, and the heirs, heirs of the 
body, or issue in wills, take as purchasers. 

The words, “to be equally divided between the issue,”” 
take in different persons, than simply the word, “issue,” 
used as a word of descent. For, in the latter case, the 
‘person or persons to take would be ascertained by the 
rules of descent—there would be representation—and the: 
taking would be per séirpes; while in the former, the 
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rules of descent would have no application, and there 
must be an equal division per capita. Hence, the use of 
these words prevents the application of “the rule,” and 
the first taker has but an estate for life, except in cases 
where there is some paramount intent, which would be 
defeated, unless the first taker be entitled to an estate of 
inheritance. 

The Act of 1784, ch. 204, 5, Rev. St. 258, by which es- 
tates tail are converted into estates in fee simple, has also 
an important bearing upon this question. In a bequest of 
chattels to one for life, and at his death to his issue, and 
for want of issue, then over, the first taker has the abso- 
Jute estate, it being a general rule, that words, which in 
a devise of land would give an estate tail, in a bequest of 
chattels gives the absolue estate. But the words, “to be 
equally divided between the issue,” make an exception to 
the general rule; it being inferred from these words, that 
the testator could not intend, that the issue should take 
as issue; but that they should take distributively, as pur 
chasers, so as to give the first taker an estate for life, and 
then to theissue astenantsincommon. Swain v. Rascoe, 
SiIre. 201. Allen v. Pass, 4 Dev. & Bat. 77. This isthe 
settled law as to the bequest of chattels, which cannot be 
entailed, and in reference to which, words, that give an 
estate tail, pass the interest, so as to leave nothing to be 
limited over as a remainder. But in England, and in this 
State before 1784, after an estate tail in land, a remainder 
might be limited ; hence the same words, which in a bee 
quest of chattels gives an absolute title, in a devise of 
land give only an estate tail; but since the Act of 1784, 
lands cannot be entailed, and the words, which before 
gave but an estate tail, after that gave an estate in fee 
simple, or the absolute estate ; so that now, the same 
words give an absolute estate in land, that would give an 
absolute estate in chattels, and a remainder cannot be 
limited in either land or chattels, after what would for- 
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merly have been an estate tail. The effect of the Act of 
1784, therefore, has been to put land upon the same foot- 
ing with chattels, and the same rule is applicable to both. 
So in a bequest of chattels, the words, “without leaving 
issue,” are construed to mean “without leaving issue living 
at the death of the first taker,” in order to support a be- 
quest over, which could not be good as a remainder and 
would otherwise be too remote, as an executory bequest ; 
whereas, the same words, in a devise of land, did not re- 
ceive that construction, because the devise over was geod 
as a remainder, but since the Act of 1784, there cannot 
be an estate tail in land, and the devise over would not 
be good as a remainder, and to support it, as an executory 
devise, the construction put on the words, “without leav- 
ing issue,” is now the same in a devise of land, asin a 
bequest of chattels, because the same necessity exists for 
such a construction, in order to give effect to the limita- 
tion over. Jones v. Speight, 1 Car. Law Rep. 544. Zol- 
licoffer v. Zollicoffer, 4 Dev. & Bat. 438. Clapp v Fogle. 
man, 1 Dev & Bat. Eq.. 466. 

Our conclusion, therefore, is, that the operation of the 
Act of 1784, ch. 204, sec. 5, and sec. 12, is to give to the 
words, “to be equally divided between the issue,” the ef- 
fect of preventing the first taker from having the absolute 
estate, and of giving him-an estate for life, and then tothe 
issue distributively. as tenants in common by purchase, in 
a devise of land, in the same way as these words do in a 
bequest of chattels, and that where the words, “if he 
should die without leaving issue, then over,” &c., are 
added, as in this case, such a limitation over would be 
supported in reference to the land as an executory devise, 
as it is in reference to chattels as an executory bequest. 

We consider it fortunate, that there is now this uni- 
formity, and that the same rule is applicable to land and 
chattels; for, although the same words in the same in- 
strument must sometimes have a different meaning put 
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upon them, when the subjects are different, yet, as the in- 
tent is always the same, it is a matter of regret, when by 
the rules of law a different meaning has to be put on the 
same words, for the intent is obviously violated, in re- 
ference to one subject or the other. 

It must be declared that the testator, John L. Ward, 
had a life estate only in the land mentioned in the plead- 


ings. 


Per Curiam. Declared accordingly. 


EDWARD GRAHAM & AL. vs. GEORGE LITTLE 4 AL. 


Where a testator directed that his executors should sell any part of his real 
estate whenever they may think proper fodo so “without any order or 
decree of the Court.” Held that this real estate, not being charged with 
the payment of debts nor being directed tobe applied in that way, it could 
not be so subjected, in exoneration of the persona! estate, but could only 
be resorted to, after the exhaustion of the personal estate, for the purpose 


of discharging the debts. 
The case of Roderds v. Wortham, 2. Dev. Eq. 103 cited and approved. 


Cause removed from the Court of Equity of Wake 
County, at the Fall Term 1848. 

William P. Little made his will on the 2nd of March 
1$27 and therein made the following disposition: “In the 
first place, I give to my wife Ann, all the negroes which 
came by her and all their past as well as future increase. 
Secondly, [| lend to my wife during her natural life all the 
residue of my estate, real and personal. Thirdly, at the 
death of my wife I give to All my children, who may be 
then living, an equal part of the residue of my estate, both 
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real and personal ; and in case any of them should die 
previously, leaving issue, | wish said issue to have the 
portion which their parent would have drawn, if living: 
due regard being had to such as may have received any 
advances either from me or their mother at any time pre- 
vious to her death out of my estate. I appoint my wife 
Ann and my sons, Thomas P. Little and George Little, in 
all of whom I have the most unlimited confidence, 
my executrix and executors ; and they are hereby vested 
with full power to sell any part of my estate, either real 
or personal, whenever they may think proper to de so, 
without any order or decree of any Court. Lastly, it is 
my will and desire, that if any of my children die with- 
out issue or under age. in either case their portion to go 
to my surviving children, and to the issue of such as may 
have died leaving. issue in the same proportion ther 
parent would draw if living.” 

The testator died in the Spring of 1829, and in August 
following, the will was proved and Mrs. Little and Thom- 
as P. Little qualified as executors. The testator left sev- 
en children, of whom one was Minerva, who intermarried 
with Hamilton C. Graham and had issue three children, 
and then both she and her husband died in the life time 
of Mrs. Little, leaving their said children surviving, who 
are infants and are the plaintiffs in this suit. In 1845 
Mrs. Little died, having made her will and appointed her 
son Thomas P. the executor, and he proved the will. 

The bill was filed in September 1847 against Thomas 
P. Little, George Little, and the other children of the tes- 
tator, William P. Little. and states, that the testator left 
a large personal and real estate, and that the latter con- 
sisted of land in this State and Tennessee and elsewhere ; 
and that the executors sold lJarge quantities of valuable 
land and appropriated the proceeds to their own use or 
misapplied them in the payment of debts of the testator. 
as they say, instead of his discharging the debts out of 
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the personal estate, as they should have done. The 
prayer is for a discovery of the personal and real estates 
and especially of such parts of the latter as were sold, 
and an account of the proceeds and also of the residue of 
the personalty, and that the plaintiffs may be declared to 
be entitled, as representing their mother, to one seventh 
part of the residue of the personalty after the payment of 
the debts and the charges of administration and the like 
share of the prices of the land sold and the profits there- 
of and that the same be decreed to be paid to them, and 
also that partition be made of the land remaining unsold, 
so that one seventh part thereof in value should be allot- 
ted to the plaintiffs. 

The answers of the executors state, that the testator 
was largely indebted when he died, and also when he 
made his will, and have annexed to them an account of 
debts and charges paid to an amount exceeding $25,000 : 
that there were about 60 or 70 slaves, and that a con- 
siderable number of them were sold for the purpose of 
raising money to be applied to the discharge of the debts» 
and that it would have required all of them, or nearly all 
of them, including those bequeathed specially and abso- 
lately to Mrs. Little, to satisfy all the debts: and that, 
under those circumstances, it was thought most proper to 
sell such parts of the land as were unproductive and thus 
save some of the slaves (which were productive and in- 
creasing) by applying such parts of the proceeds of the 
land, as were requisite for that purpose, to the discharge 
of the debts. The answers state, that the testator left 
21,700 acres of land, consisting of various tracts, of which 
a schedule is annexed, and that, thereof, particular parts, 
mentioned in a schedule, had at different times been sold 
for the aggregate amount of $25,890 54; and they in- 
sist, that the same was under the will subject to the pay- 
ment of the testator’s debts in exoneration of the specific 
legacy to Mrs. Little, or at all events that it was so sub- 
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ject to the discretion of the executors, The answers also 
state certain advancements made to the children respec. 
tively. > 


W. H, Haywood, for the plaintiffs. 
J. H. Bryan, for the defendants, - 


Rurrm, C.J. The plaintiffs are entitled to partition of 
the unsold land specifically, or that it should be sold by 
the executors or under the direction of the Court, for that 
purpose, as may be for the interest of the parties. There 
must also be the usual order for an enquiry, as to the 
debts and administration of the personal estate; and a 
further enquiry as to the land sold by the executors and — 
its produce, and how the same has been disposed of or 
invested and the interest thereon or profits made since 
the death of Mrs. Little, the tenant for life. Those are 
orders so much of source, as tocall for no observations 
in themselves. But the parties, entertaining different 
views respecting the duty or power of the executors to 
apply the proceeds of the real estate to the debts, have. 
asked a declaration of the opinion of the Court on that 
‘point as a guide to the master. 

It is highly probable, that the rule of law requires a 
decision of the question made, that is opposed to the ig- 
tention of the testator—not that expressed, bat that en- 
tertained by him. From the amount of the debts, which 
now appear, it is natural to suppose the testator must 
have expected it would be necessary to sell a considera- 
ble portion of the estate, of some kind ; and from the val- 
ue of the slaves compared with the debts, the necessities 
of his wife and family, and the direction for the sale of 
any parts of his estate at the discretion of the executors, 
one conjectures with some confidence, that the t 
would prefer, and probably thought he had provided, thet 
the executors should or might sell land for the payment 
55 











aii ‘SUPREME COURT. 





Graham v. Little. 





of his debts—especially as the only absolute immediate 
gift was to Mrs, Little, to whom the whole estate was 
given for life, afd who was mother of all the children, 
and, as he supposed, would care equally forthem. But 
one can only make conjectures upon those subjects, found- 
ed on what most men would be supposed to have intend- 
ed under such circumstances, for there is nothing in the will 
to say, that the testator had such intention. He does not 
mention that he owed a single dollar, much less direct 
the payment of debts out of any particular fund. Con- 
sequently the debts must be paid by the personal and real 
estates, in the order prescribed by law; that is, by the 
personal estate as the primary fund. and by the realty 
for the deficiency. It is true, the land is devised in mass, 
with the residue of the personalty. But that does not 
alter the rule of law. For, every devise is specific; and 
the case is the same, as if the testator had, in one clause, 
devised all his land to his wife for life and then to his 
children, and in a subsequent claase bequeathed the 
Yesidue of his personalty; in which case, the residue 
would be applicable to the debts in the first place, and 
then specific legacies, and, lastly, the land would make 
up the deficiency. It was stated in Robards v. Wortham, 
2 Dev. Eq. 103, as the result of the cases, that, even when 
the land is devised to the heir, he holds, as devisee, ex- 
empt from debts, until a!l the personalty is exhausted, un- 
less the devise be to sell for payment of debts or there be 
a charge of debts on the Jand, in such terms as to exon- 
erate the personalty or a part of it and place the land in 
front. There is nothing of that kind here; and, there- 
fore, though the executors might sell land, they could not 
apply the money to the debts, to the prejudice of the de- 
visees. It might have made no difference to the parties, 
if Mrs. Little had died intestate, as the personalty saved 
to her by the land would have gone to those who owned 
the land and in the same proportions. That, however, it 
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is said, is changed by her will; and therefore the plain- 
tiffs claim their share of the land itself or its produce. If 
it be asked, why, if the produce of the land be not appli- 
cable to the debts, the testator should have authorised a 
sale at all, the answer is, that he may have thought it 
would be best for his family and especially for his wife, 
that land, which was unproductive of present income, or 
not, in the judgment of the executors, likely to rise in 
value, should be sold and the money invested so as to se- 
cure to the several devisees the same benefit they had in 
the land; that is, the interest to accrue to the wife. for 
life and the capital to go over upon her death to the chil- 
dren. For the effect of a devise to one for life, with re* 
mainder in fee, with power to the tenant for life, alone or 
with others, to sell, but without any disposition of the 
money, must be, that the money goes, in place of the land, 
te those who would have had the land itself-and in the 
sme proportions and extent of interest. Therefore, it 
must be declared, that the land given in the will was not 
charged with the payment of any part of the testater’s 
debts in exoneration of his personal estate, and that the 
produce of the land sold by the executors was not mrt 
cable by them to the debts, 


Psa Curiam Declared it, 
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JESSE GRIFFIN & AL. vs. RICHARD CARTER. 


A motion to remove or discharge a sequestration does not stand upon the foot- 
ing of a motion to dissolve an injunction, in the ordinary case of an injune- 
tion to stay execution upon a judgment at law. The Coort, having se- 
cured the fund, will keep it secured, pending the litigation, unless the ap- 
plication was improvidently granted, or unless, upon the coming in of the 
answer, it appears, taking the whole together, that the claim of the plain- 
tiff was unfounded, or the security unnecessary. 

Although a Court of Equity will not adjudicate upon a legal title, yet it will 
take notice of what is necessary to constitute a valid legal title, when its 
aid is asked for, upon the ground of the legal title, and will require that the 
party should come forward with fairness and shew a title, which, prima 


facie, ia & good one, 

Prima facie, without proof to the contrary, the Court presumes that a limita- 
tion over, by deed, of persona! property, made in another State, is void, be- 
cause the presumption is, the common law prevails there. 


Appeal from a decree of the Court of Equity of North 
atmpton County, at the Fall Term 1848, disallowing a 
motion to remove the sequestration in the case, theretofore 
granted, his Honor Judge Serrte presiding. 

The bill alleges, that the defendant, in the County of Sur- 
ry and State of Virginia, where he then resided, during 
the year 1818, executed a deed of gift to Nancy, one of 
the plaintiffs, who was his reputed daughter, by which, 
he conveyed to her a negro woman, to take effect at the 
death of the defendant; which said deed was properly 
attested and delivered, and afterwards proven by the 
subscribing witnesses, and registered in the said County 
of Surry ; a copy is filed, and prayed to be taken as part 
of the bill: That in 1825, the defendant removed to the 
County of Northampton in this State, where he now ree 
sides ; that in 1842 the plaintiff Griffin intermarried with 
the other plaintiff Nancy, and both reside in the said 
County of Northampton ; that in 1813 the said deed of 
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gift was exhibited in the Court of pleas and quarter Ses- 
sions of Northampton County, and ordered tu be certified 
and registered; and that the negro woman has now six 
children. 

The bill further alleges, that the defendant intends to 
remove to some of the Western States, and to carry the 
négroes with him, and the plaintiffs fear, from the 
bad feeling, which the defendant now has towards them, 
that, if he is allowed to take the negroes out of the State, 
he will so manage, as to deprive them of the use and en- 
joyment of the property after his death, 

The prayer is, that the defendant may be enjoined from 
removing the negroes beyond the limits of this State, and 
that they may be secured, so as to be forthcoming to abide ~ 
the final decree. 

The defendant, in his answer, admits, that he did sign 
and seal a paper writing in the presence of witnesses in 
the County of Surry, State of Virginia, purporting tobe a 
gift of the negro woman to the plaintiff Nancy, after 
death, and that the copy, made part of the bill, he believ 
Be correct. But he denies, that the paper was ever “Yeliv 
ered as bis deed ; and avers, that the plaintiff Nancy was, in 
1818,an infant, not over four or five yearsofage. Heregard- 
ed her as his daughter, though not born in wedlock, and 
felt desirous to provide for her, in case of his death: for 
which reason, he had the paper writing drawn, and signed, 
and sealed it ; but he stated to the subscribing witnesses, 
that he did not intend to part with it, but would keep itin 
his possession, believing that if he should die, it would be 
effectual to pass the title after his death ; and he avers, 
that he never did deliver the paper as his deed, or consent 
to part with the possession: that in 1825, he removed to 
Northampton County in this State, bringing with him 
the plaintiff Nancy, who continued to reside with him, 
until 1830, when she married one John Carstophen: that 
he had kept the said paper all the time in his possession 
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and continued so to keep it, until sometime in the year 
1832, when he had a severe spell of sickness, and, during 
his sickness, the said Carstophen procured access to his 
papers, and purloined the said paper writing, and carried 
it to Virginia, without his knowledge or consent, and 
procured it to be registered in'the County of Surry: that, 
upon his recovery, he instituted suit in Virginia against 
the said Carstophen to have the paper cancelled, but, be- 
ing outlawed for not appearing in that State to answer 
a charge for a misdemeanor, his suit was dismissed ; and 
the said Carstophen having soon after fled the country 
and died in Alabama, his suit was again instituted: that 
the said Nancy. after the death of her husband, came 
and lived with the defendant for some years, when she 
married the plaintiff Griffin, who in 1843 procured a copy 
of the said paper to be spread upon the Register’s book 
of Northampton County. 

The answer admits, the defendant intends to remove 
the negrees to the South, as he claims the entire estate. 

The paper-writing, filed as a part of the bill, is a copy 
in the usual form of a deed of gift, in consideration of 
natural love, and of one dollar. It appears, by an entry 
on the back of the copy, that the paper was proved in the 
County Court of Surry County, State of Virginia, as the 
deed of the defendant, by the two subscribing witnesses 
and ordered to be recorded, in the year 1832. It appears 
from another entry, that a copy of the said paper was exe 
hibited in the County Court of Northampton and ordered 
to be registered in 1843, 

At Fall Term 1848, upon the coming in of the answer, 
the defendant moved to remove the sequestration, hither- 
to granted ; which motion was refused, and the sequestra- 
tion continued until the final hearing ; and the defendant 


was allowed to appeal. 


B. F. Moore, for the plaintiffs. 
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Bragg, for the defendant. 
‘ ; 
Pearson, J. It was held in the case of McDaniel: v. 
Stoker, decided at this term, that a motion to remove or dis- 
charge a sequestration doeS not stand upon the footing of 
a motion to dissolve an injunction, in the ordinary case of 
an injunction to stay execution upon a judgment at law- 
The Court having secured the fund, will keep it secured, 
pending the litigation, unless the application was improvi. 
dently granted : or. unless, upon the coming in of the an- 
swer, it appears, taking the whole together, that theclaim 
of the plaintiff is unfounded, or that the security was ua- 
mecessary. The security in this case, was admittedlyne- | 
cessary ; and the only question is, whether the claimofthe 
plaintiffs is unfounded. 

The plaintiffs’ title rests entirely upon the delivery” of 
the alleged deed of gift. If it was not delivered the plain. 
tiffs have not title. The answer denies the delivery :di- 
rectly and positively, and the denial is accompanied with 
such a detail of circumstances, as is well calculated ‘tp 
recommend it to belief. + «ha Bae 

The fact that the supposed donee was an infant of “very 
tender years,” unfit to take charge of a valuable paper= 
that the paper was not registered for fourteen. years, and 
‘the absence of any suggestion in the bill, as to the person, 
‘to whom the paper was delivered, for the benefit of the 
infant, especially as the plaintiffs were notified from: the 
bill filed in Virginia, that the delivery was denied, and 
were thus apprised of the necessity for stating all circum. 
stances, and putting all interrogatories, calculated to $up- 
port the allegation, that a delivery had been made, orto 
extract an admission to that effect ; these facts combined 
carry to the mind no slight confirmation of the truth of 
the denial by the defendant, and a very strong doubt of 
the truth of the allegation of the plaintiffs. oe 
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~ Another circumstance is, that the plaintiffs do not -al- 
' Jege, that they have the original deed of gift, so as to have 
it in their power to proceed with the trial of the feigned 
action necessary to obtain the relief prayed for ; but pro- 
ceed upon the idea, that they are -entitled to have the 
property tied up during the life of the defendant, without 
taking any steps to have their rights adjudicated—con- 
tenting themselves with a geperal statement, that the 
deed was properly attested and delivered, and registered 
in Virginia and in this State, and cautiously concealing 
the fact, that the deed was procured to be registered in 
Virginia by the first husband of the plaintiff Nancy; and 
that.they did not have the original registered in this State, 
but eaused to be registered a copy taken from the regis- 
ter’s office in Virginia. This want of candor is in stri- 
king contrast with the ofen assertion of title by the de- 
fendant, and bis frank admission of an intention to remove 
the property. 

‘But the most conclusive circumstance, is, that the 
plaintiffs have not a legal title in the remainder by their 
own showing. And, although a Court of Equity will not 
adjiédicate upon a legal title, yet it will take notiee of 
what is necessary to constitute a valid legal title, when 
its aid is asked for upon the ground of the legal title, and 
will require, that the party should come forward with 
fairness and set out a title, which,prima facie, is a good. one. 

There is no allegation, that, by the law of Virginia, 
where the deed was made, a limitation over by deed, af. 
‘ter a life estate in slaves, is valid. 

‘By the common law, such a limitation of a chattel by 
deed, is void ; for the life estate consumes the entire in- 
terest. We presume the common law prevails in that 
State, until the contrary appears. 

So that the plaintiffs do not show a prima facie valid 
title, and have not entitled themselves to ask the extra- 
ordinary aid of this Court. 
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The interlocutory order, disallowing the motion to re- 
move the sequestration and continuing the sequestration, 
until the hearing, must be reversed with costs in both 
Courts. 


Per Cuniam. _ Certificate ordered accordingly. 


JOHN M. PEGUES vs. CLAUDIUS PEGUES. 


When A. purchased B.’s land at execution sale and the purchase money was - 
furnished to A. for the benefit of B. Held that B. had an equitable. es- 
tate in the land. 


Cause removed from the Court of Equity of Anson 
County, at the Fall Term 1848. 

The facts are, that about the year 1623, the land, set 
out in the pleadings, was sold by the Sheriff of Anson, as 
the property of the defendant Claudius Pegues, when the 
plaintiff became the purchaser, and took a deed from “a 

Sheriff: That the purchase money was furnished to, 
plaintiff for the benefit of the defendant Claudius Pes 
gues: that, afterwards,in May 1823, Claudius Pagaes 
being indebted to John King, to the amount of 

$230, and being indebted to the plaintiff, to the an 
of 350, a deed for the land was executed by the plain: 
tiff and the defendant Claudius Pegues to the said 

in trust, to secure the payment of the sum of $552, fe 
amount of the said two debts,) to the said as Ta \ 

the same time, executed to the plaintiff a. de 

himself to pay to the plaintiff the sum of $350, andi inte 

est out of the $582, secured by the deed of trust, when, ° 
same should be secured: that afterwards, the defendant 


56 
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Claudius Pegues made several payments to the said King 
and his personal representative, upon the debt secured 
by the deed of trust: that, in January 1843, the defend- 
ant Claudius Pegues conveyed the land to John Grady, 
one of the other defendants, who had notice of the claim 
of the plaintiff: that John King died in the year , in- 
testate: that Charlotte King, one of the other defendants, 
is his administratrix, and the other defendants are his 
heirs at law. i 

The plaintiff asks for a conveyance of the land by the 
heirs of King, and a release by the defendants, Claudius 
Pegues and John Grady. 





Strange, for the plaintiff. 
Winston, for the defendant. 


Pearson, J. We are of opinion, that he is not entitled 
to this relief. 

The plaintiffs insist, that if the debt to King has been 
satisfied, the whole resulting trust belongs to him and he 
may call for the legal title. This would be true, provi- 
ded the equitable, as well as the legal estate, belonged to 
him before the deed of trust. But the price: paid for the 
Jand was furnished for the benefit of the defendant Clau- 
dius Pegues. This gave him the equitable estate, al- 
though the legal title was in the plaintiff. 

The effect of the deed of trust was to vest the estate in 
King, in trust, to secure the payment of the debts due to 
King and the plaintiff, and then, in trust, for the defend- 
ant Claudius Pegues, the equitable owner. 

If the debt to King has been paid, the trust is so far sat- 
isfied ; bat if it remains unsatisfied, as to the debt of 
the plaintiff; and although the plaintiff is not entitled to 
the specific relief prayed for, yet, under the general prayer, 
he is entitled to a decree, that the land shall stand asa 
security for his debt, or such part of it as has not been 
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paid to King, who, by the deed of trust, had authority to 
receive it for him. 

The equitable estate belongs to the defendant Claudi- 
us Pegues, or his assignee, the defendant, John Grady, 
subject to the right of the plaintiff and King te have their 
debts, or such parts as may not have been paid, secured 
by the land. Grady did not acquire the legalestate by 
the conveyance of his co-defendant Claudius Pegues and 
can only set up his equity. 

It was urged by the defendants’ connaeh, that the effect 
of the deed by King to the plaintiff, was to discharge the 
land, so far as the plaintiff’s debt was concerned, and 
substitute the mere personal obligation of King. 

We think, that deed was intended to be, and. had the 
legal effect of, an express admission by King of the plain- 
tiff’s right to that portion of the amount, secured by the 
deed of trust ; in other words, it was an express declara- 
tion of a trust to that effect. 

A reference will be made, to ascertain, whether any, 
or how much of the debt of King remains unsatified, and 
the amount of the debt, with interest, due the plaintiff, 
and whether any, and if so, what payments have been 
made to King for or on account of the plaintiff’s debt. 








Per Curiam. Decree accordingly. 
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When gifts in a will are to “ children,” the general rule is, that, when there 
are persons who answer that description, grand-children cannot take un- 
der it. 

A. devised all! the residue of his estate as follows “ to be equally devided be- 
tween Laney Harper’s children, Sarah Jarman and her children, Isaac 
Ward's two children Elizabeth and Laney, 4c. and Winifred Williams’ 
Koonce children to be equal in said residue with Laney Harper’s and Sa- 
rah Jarman and her children, and my nephew_Miles W. Spight to be equal 
with the two Koonce children”—and there were three of the Koonce chil- 
dren. Held that the Court could not strike out the word “two” in the 
bequest to Spight, but to effect the intention of the testator that word must 
be referred to Ward's children. 


Cause removed from the Court of Equity of Carteret 
County, atthe Fall Term 1848. 

Jesse Ward, after several specific dispositions, devised 
and bequeathed as follows. “The residue of my proper- 
ty, both real and personal, to be equally divided between 
finy Harper’s children, Sarah Jarman and her children, 
atid my brother Isaac Ward’s two children Elizabeth and 
Lany, for the two last mentioned to have one-half as much 
as the other two families, and my sister Winifred Wil- 
liams’ Koonce children to be equal in the said residue 
with Lany Harper’s and Sarah Jarman and her children, 
and my nephew Miles W. Spight to be equal with the 
two Koonce children in the said residue.” 

The bill was filed by the executors to have the rights 
of the residuary legatees declared; and the facts are 
stated to be these: The testator had a brother Isaac 
Ward, and three sisters, Lany Harper, Sarah Jarman, and 
Winifred Williams; all of whom were dead at the ma- 
king of the will, except Mrs. Jarman. The brother left 
two children, Elizabeth and Lany, who are mentioned in 
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the will. Lany Harper left several children, who were 
living at the making of the will and death of the testa- 
tor; and she also had other children, who died before the 
execution of the will and left children. Mrs. Jarman had 
several children living at the date of the will and the tes- 
tator’s death, and she had others, who died before the ex: 
ecution of the will and left children. Mrs. Williamshad 
been married three times: The first, to Koonce, by whom 
she had three children, all of whom were living at the 
date of the will and the death of the testator: Next, to 
Spight, by whom she had one child, Miles W. Spight, 
mentioned in the will: Lastly, she married Williams, and 
died before the making of the will. 


J. H. Bryan, for the plaintiff. — 
No counsel for the defendants. 


Rorrm, C. J. One of the points raised in this case is, 
whether Mrs. Harper’s and Mrs. Jarman’s grand-children, 
whose parents were dead, take any part of the gifts to 
those two families. The gifts being to “children,” the 
general rule is, that, when there are persons who answer 
that description, grand-children cannot take under it. 
The subsequent use of the term “families,” in the gift to 
Isaac Ward's children, cannot affect the application of 
the rule ; for it refers to the preceding part of the clause 
in which it is seen, that Mrs. Harper’s “family,” consis- 
ted of her “children,” and Mrs. Jarman’s consisted of her- 
self and her “children.” 

- Another point is made as to the amount of the share or 
part of the share given to the nephew, Spight The will 
says he is “to be equal with the two Koonce children ia 
said residue.” The legatee is to have a share of the 
property, ifit can begeasonably ascertained ; and in as- 
certaining it, words are not to be rejected except upon 
necessity, either because they are unmeaning or repug- 
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nant'to other plain provisions of the will. Every word 
js tobe retained and a sensible meaning put on it, if pos- 
sible, so as to effectuate the apparent intent ; and, if it 
be necessary to the sense, words and even sentences may 
be transposed. Those are settled principles of construc- 
tion, reasonable in themselves and of obvious utility ; and, 
when applied to this will, they seem to point out its just 
interpretation. 

It is said, that as there were in fact three of the Koonees 
instead of two, the word “two” is to be struck out, so as 
to make the will read, that Spight is “to be equal with 
the Koonce children.” That being done, then, it is con- 
tended, on the one hand, that Spight is to be equal with the 
Koonce children in the share of the residue previously be- 
stowed on them,” or, on the other, that Spight is to have 
a distinct share in the residue equal to that of the Koonces. 
With respect to the first position, it is to be remarked, 
that if such: had been the testator’s meaning, he would 
have expressed it at once in the simple, but comprehensive, 
terms,‘ my sister Winifred’s children-” Besides, the provie 
sion with respect to Spight is that he shall be equal to 
the Koonces, not in their share of the residue, but “in said 
residue,” that is,in the whole residue. This would es- 
tablish the second of the above positions to be the true 
meaning, and Spight would have as much of the residue 
as all three of the Koonces together. But that, for other 
reasons, is as inadmissible as the former construction, 
For, the effect of either would be not only to strike “two” 
out of the will altogether, but also to leave a part of the 
residue undisposed of, contrary to the words and the clear 
general intention of the testator. For, the testator, by 
the direction as to the equal division of his property, 
gives to Mrs, Harper’s children one share of it, to Mrs. 
Jarman and her children another, tg the Koonce children 
another, and half a share to the two children of Isaac 
Ward ; and, then, according to the hypothesis above, 











DECEMBER TERM, 1846. 






































Ce oe 


Ward v. Sutton. 





—_——_—_- ___-_ — ———— -~-—-<— ee 


he gave to Spight either a share of the Koonce share 
or a distinct and full share of the whole. Take it 
either way, and the result is,that there would be an 
intestacy as to a part; for in the one case, there would 
be given away three shares and a half, the whole 
into four equal parts to be divided; and in the other, four 
and a half, the whole into five equal parts to be divided. 
Those incongruities prove to our apprehension, that the » 
meaning does not require nor admit “two” to be struek 
out of the will, though it cannot stand where it does, be- 
cause there it is repugnant and absurd. It follows, that 
by transposition it must be applied to other persons, so 
as to make the whole provision consistent and sensible. 
That is done, we think, by reading the will “the two 
Ward children,” instead of “‘he two Koonce children.” 
Isaac Ward had in fact two children, who are mentioned’ 
just before in the same clause not only as his brother’s chil. 
dren, but are described by the names and number. By: 
giving that application to “two,” the whole residue pass:' 
es by the clause; for Mrs. Harper’s, Mrs. Jarman’s, and) 
the Koonce families get one share each, “thetwo. Ward: 
children” get half a share, and Miles W. Spight gets:the: 
remaining half a share, and is thus made equal to the: 
Wards. The question in reality is, whether “two” is te: 
be erased or transposed. Neither is allowable, if all the: 
words can retain their present position and be sensible.» 
Batone or the other must of necessity be done in this 
case ;,and between them the alternative is to be preferred,’ 
which reconciles the different dispositions and effectu- - 
ates the apparent intention. " 


Per Curiam. Declared accordingly. 
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JOHN SUTTON 4 WIFE vs. CULLEN EDWARDS & AL. 


When partition is made of lands held by tenants in common, according to the 
provisions of the Statute of 1836, Rev. Stat. ch. 85, sec. 23, the money, 
which is assessed upon any lot, to be paid to another to produce equality of 
value, is, by force of the Statate, a charge upon the land itself, and follows 
it, into whosesoever hands it goes. 

There is no statutory limitation, asa bar to the recovery of the money so 


assessed. 
The case of Wynn v. Tunstall. 1 Dev. Eq. 28, cited and approved. 


Cause removed from the Court of Equity of Greene 
County, at the Spring Term, 1848. 

The bill sets forth, that Thomas Edwards died in the 
year ——, leaving a large real estate, which descended 
to his children, who were his heirs at law: That the 
plaintiff, Polly Sutton, was one of his heirs, and the others 
were, Theophilus, Cullen, Francis, Thomas, Nathan, 
Rosa, and William T. Edwards, eight in number; and 
that Theophilus died intestate and without issue. A pe- 
tition was filed in 1823 in the County Court of Greene, 
by the heirs to procure partition of the lands. so descend- 
ed, and such proceedings were had according to law, that 
the lands were divided by commissioners, duly appointed, 
who made their report to February Term 1824, of the 
said Court, which was confirmed and duly enrolled and 
registered ; and the parties took possession of their re- 
spective shares. By the commissioners, lot No. 7, which 
was inferior to the others by $338 78, was assigned to 
the complainant Polly ; and to make her share equal in 
value, they charged share No. 1, with $155 22,—share 
No. 5, with the sam of 870 34—share No. 2, with the sam 
of $133 22, to be respectively paid toshare No. 7. Lot 
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No. 1 was allotted to Francis Edwards, No. 2, to Thomas 
Edwards, and lot No. 5 to Cullen Edwards, all of whom 
had notice of the charge on their respective shares. Lots 
No. 1 and 2, have been conveyed to Cullen Edwards, and 
lot No. 5 has been conveyed by Cullen Edwards to, John 
Sugg, who, it is alleged, had notice of the charge. The 
plaintiff, Polly, intermarried with the other plaintiff, John 
Sutton, as is alleged, while under age. The bill states 
the refusal of the defendants to pay the several sums, 
charged by the commissioners, on their respective shares; 
and that the plaintiffs caused a scire facias to issue to 
the defendants to enforce the collection, which was carried 
by appeal to the Superior Court of Greene County, where, 
upen objection by the defendants, the plaintiffs failed, 
upon the ground that there was no judgment in the Coun: 
ty Court, ‘when the division was confirmed. The. bill 
prays.for a partition now, or at the election of the defen: 
dants, for a decree for the money, which was, charged 
upon the former partition upon the respective shares. ... 

The answers admit the death of Thomas Edwards, and 
that the persons named in the. bill, as such, are his ¢hil 
dren ,and heirs at law: That the partition was made,as 
set.forth, and that they were, willing to abide by.it, and 
have. paid.the money, The defendant Cullen, admits, 
thet he purchased from his brother, Francis, lot No. i, 
end. from. his.brother Thomas, lot No, 2 ;.at. which, time, 
he-alleges, he was ignorant that the plaintifls claimed 
apy. charge upon them. The defendants allege, that at 
the time, the plaintiffs intermarried, the, plaintiff, Polly 
was.of fall age, and claim the benefit.of the statute of 
limitations,as if pleaded; and they further claim the 
henefit of the presumption of payment, arising from lapse 
of time. They further allege, that at May Term 1826, of 
Greene County Court, the plaintiff, John, was appointed 
guardian to the defendants, Nathan, Cullen, Thomas, 
Franklin and Rosa, and took into possession their proper- 
57 
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ty. both real and personal, and from the rents and profits 
thereof has retained in his hands money sufficient to pay 
the charges upon their respective shares. 

Replication was taken to the answers, and the cause 
transferred to the Supreme Court. 


J. H. Bryan and Husted, for the plaintiffs. 
Mordecai, for the defendants. 


Nasa, J. Itis not denied, that the partition of the lands 
of Thomas Edwards among his heirs did take place, as 
set forth in the bill, and that lot No. 7 was assigned to 
the plaintiff, Polly Sutton, and that lots Nos. 1, 2, and 5, 
were severally assigned to Francis, Thomas and Callen 
Edwards, and charged with the respective sums, as stated, 
to be paid to lot No. 7. It is further admitted, that Cal- 
len subsequently purchased the shares of Franklin and 
Thomas, and, it is proved, sold his original lot No. 5, to 
the defendant, John Sugg. These were the only shares 
charged with the payment of money. The object of the 
bill is to compel acompliance with the judgment of par- 
tition by enforcing through a decree of this Court the 
payment of the money, or, in case the defendants object 
to that, to obtain partition now. When partition is made 
of land, held by tenants in common, according to the pro- 
visions of the Statute of 1836—Rev, Stat. Ch. 85, See.’ 23 
—the money, which is assessed upon any lot to be paid 
to another to produce equality of value, is, by force’ of 
the Act, a charge upon the land itself, and follows‘it into 
whosesoever hands it goes. Wynn ¢& wife v. Tunstall, 
1 Dev. Eq. 28. The lien is a specific one upon theand. 
The defendants having agreed, that the partition hereto- 
fore made shall stand, the only question is, whether the sum 
assessed has been paid; if not, from whom it is to be 
raised ? ar 
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_The defendants object to the relief, sought by the plain- 
tiffs, on several grounds. The first is, that their claim jis 
barred by the statute of limitations. The second, that 
the lapse of time raises the presumption of payment. 
The third, because the plaintiff, John Sutton, was their 
guardian, and took into his possession their land, and from 
the rents and profits he received and retained in his hands 
a sum, sufficient to pay off the charge upon it; and the 
fourth, that they are purchasers without notice. 

The fourth objection hath already been answered, in 
holding that the sums assessed are a charge upon the 
land, Neither can the first and second objections avail 
the defendants. There is no statutory limitation, as a 
bar, by which proceedings of this kind are governed, 

The presumption of payment, under the circumstances 
of this case, does not arise. By the Act of 1801—Rey. 
St. Ch, 85, Sec. 3, 4—it is provided, that, when in partition 
of land, a lot, assigned to a minor, is charged with t 
payment of a sum of money, it shall not be payable, until. 
the minor arrives at full age, unless the guardian shall 
haye assets in his hands, sufficient to discharge the lien. 
The Legislature did not intend the land should be = 
pay the money assessed on it, during the minority of the 
owner. The,defendants say, they were minors, when the 
partition was made ; but they have failed to prove, when 

they were born, and, of course, when they came of | 
There is, then, no point of time fixed by the evidence, 
when the presumption of payment conld arise. 

It is in the third place objected by the defendants, that 
the plaintiff, John Sutton, as their guardian, had in his 
hands from the rents of their lands money, sufficient to 
discharge the lien, and that he had retained it for that 
purpose. 

_ There is no evidence in the case, that John Sutton, ever 
was appointed the guardian of Cullen and Francis, or ¢) 
acted as such. But there is evidence in the case, whic 
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satisfactorily shows, that he was guardian of Thomas. 
A’record is produced, which shows, that a suit ‘was 
Brought against him in the name of the State to the use 
of Thomas Edwards, which was finally disposed of at 
August Term 1841, of Lenoir County Court. In the pro- 
gress of the suit, the accounts of the guardian were re- 
ferred to two referees, who reported, that, upon stating 
his account, it was found that he owed the plaintiff $55; 
but that the plaintiff owed him for owelty of partition, in 
principal and interest, $231 98; and the jury, under the 
plea of payment, found a verdict for the defendant. So 
far, then, as lot No. 5 is concerned, the jury have found 
substantially in that case, that Thomas Edwards had paid 
the suin of $55, and no more, due upon it to the present 
plaintiff. No evidence, as before remarked, has been laid 
before the Court to show, that John Sutton ever was the 
guardian in fact or in law of Cullen and Francis, or that 
hé had one cent of their property in his hands; so that 
he could not have been liable, even if it was shown he 
was their guardian. Such, probably, was the fact, but 
a Gourt of Equity is confined to the allegata et probata of © 
th@case. A chancellor has no more authority to decide 
matters of fact, without evidence, than has a jury. 
Finally, the defendants say and prove, that the plain: 
tiffs, before the bringing this suit, had sold Jot No. 7 to 
‘one Isaac Edwards, and have thereby debarred them. 
‘selves from any right to claim the money, assessed to it 
in the partition. We have looked into the copy of ‘the 
‘eonveyance to Isaac Edwards, filed by the defendants. 
The deed is an ordinary conveyance of the land, described 
in it, with all the right and interest of the bargainors in 
and to it. Not a word is said of any interest, which they 
might have in lots Nos. 1, 2, and 5, being conveyed. That 
‘dich’ owner might not part, by sale, with his land, the 
‘glare allotted to him, and still retain his right to the-mo- 
‘money, assessed to it, cannot be seriously pretended. 
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The plaintiffs are entitled to have the former partition - 
established, and to a decree for the payment of the sums 
charged and interest. As the former owners, in selling 
their shares, have not, as far as is shown, left in the hands 
of the purchasers any funds, with which the money, 
charged on their shares, might be paid, the decree must, 
in the first place, be against the original owners, and, if 
the money cannot be raised out of them, they are entitled 
to a decree against the land. 

And there must be a reference to the master to ascer- 
tain the sums due, in principal and interest, from the lots 
Nos. 1, 2, and 5, respectively. 


Psr Curiam. Decree accordingly. 


Coal 


SAMUEL HARGRAVE & AL. vs. ROSWELL A. KING & AL. 


A condition in a lease for years or for life, that the lease is to be void if the 
lessee assigns, is valid. But a lessee uader such a condition may asse- 
ciate others with himself in the enjoyment of the term, or may make a 
sub lease. 

If one agrees by parol to buy land for another, and he does buy the Jand and 
pay for it with the money of his principal, but takes the deed in his own 
name, equity will enforce the agreement and compel him to make title to 
the principal. So of an agreement to procure a lease for another. In 
these, the statute, requiring contracts for selling or conveying land, or leas- 
ing or agreeing to lease, to be in writing, does not apply. 


This was an appeal from an interlocutory order of 
the Court of Equity of Davidson County, overruling the 
pleas of the defendants, at Spring Term 1848, his Honor 
Judge Parson, presiding. 
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The bill alleges, that the plaintiffs and the Pomel 
Adderton and King, agreed to associate themselves to- 
gether as a company or copartnership, for the purpose of 
procuring a lease, from the defendant, Sawyer, of cer- 
tain land, owned by him; and to search and operate for 
gold thereon : That in pursuance of this agreement, King 
procured a lease from Sawyer of seventy five acres of 
land for the term of twenty years: that the lease was ta- 
ken, “to King and those he may associate with him:” 
that after King had obtained the lease, the plaintiffs and the 
defendant, Adderton, in pursuance otf their previous agree- 
ment, requested King to sign with them written articles 
of agreement, by which their interest in the said lease 
should be recognised and secured, and by which the parties 
respectively were to contribute equally towards the ex- 
pense of working the mine, and to divide the nett profits 

equally: that King, under one pretext and another, from 
time to time, refused to enter into any written agreement, 
and finally set up claim in himself to the whole lease. 
The prayer is, that King may be declared a trustee of 
the lease for the plaintiffs and himself and the defendant 
Adderton, and may be decreed a trus to convey to 
them, as his associates, and for other relief. 

The defendant King filed two pleas. “The plea of Ras- 
well A. King, one of the defendants, to the bill of eom- 
plaint of Samuel Hargrave, James A. Long, and Samuel 
Gaither, exhibited against said King, Enoch Sawyer, and 
Jeremiah Adderton in this Honorable Court, 

This defendant, by protestation, not confesing or ace 
knowledging all or any of the matters and things imcom- 
plainants’ said bill of complaint to be true in such sort, 
manner, and form, as the same are thereby set forth and 
declared which for plea thereunto saith : 

That the lease, mentioned in the bill, and this defend- 
ant is required to produce for the inspection of this Hon- 
orable Court, is the same, of which a@ copy is hereunto ap- 
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pended, marked (A.) and the original of which is ready to 
be produced, if required by this Honorable Court, andde- 
fendant prays, that the said copy may be taken as a er 
of this his plea: 

That by the terms of the said lease, it will appear, that 
this defendant cannot associate with himself any persons 
without the consent of the lessor, one Enoch Sawyer, or 
sell or transfer any part or interest in the said lease with- 
out such consent, or pain of a forfeiture of the entire lease 
by this defendant: And this defendant doth aver, that the 
said Sawyer on application by this defendant, hath re- 
fused his consent to the complainants, as lessees or asso- 
ciates of this defendant in the said lease, and hath in- 
formed this defendant, that he shall insist on the condi- 
tion in the said lease, by which such association or trans- 
fer or sale to others, with his consent, is declared a for- 
feiture, and shall proceed to enforce the same, should such 
sale, association, or transfer be attempted ; all which mat- 
ters this defendant doth aver and plead in bar of the com- 
plainants’ said bill and pretended demands. 

And this defendant, for further plea, saith: that he is ad- 
vised that by thet of the General Assembly of this State, 
passed in the year 1819 Rev. Stat. Ch. 50 Sec. 8, “all con- 
tracts to convey lands or any interest in or concerning 
them shall be void and of no effect, unless such contract, 
or some note or memorandum thereof, shall be put in 
writing, excepting Jeases for three years.” And also by 
the act of the General Assembly, passed in the year 1844, 
“all contracts for leasing or leases of lands, for the pur- 
pose of digging for gold or other minerals, or for the pur- 
pose of mining generally, shall be void and of no effect, 
unless such contract or lease, or some memorandum or 
note thereof, shall be put in writing and signed bythe 
party to be charged therewith, or by some other person 
by him thereto lawfully authorised :” And this defendagt 
saith: That neither he, nor any other person by him law- 
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fully authorised, did ever sign any contract or agreement 
in writing to sell or lease, or for the sale of or the leas- 
ing of, any lands to the complainants, or any lease for dig- 
ging for gold or minerals generally, or any lands, or any 
interest in or concerning any such lands, for any such 
purpose or to any such effect, or any note or memoran- 
dum in writing of any such agreement, nor has any one 
signed any such deed, lease. or agreement, or any such 
note or memorandum thereof, by authority of this de- 


fendant.” 


(Copy ofthe lease filed, omitting the details.) 


This indenture made the 22d day of January 1848 be- 
tween Enoch Sawyer of the County of Randolph and 
State of North Carolina of the one part, and Roswell A. 
King, and those whom he may associate with him for the 
purposes therein contained of the other part, Witnesseth 
that the said Sawyer for and in consideration of the sum 
of one dollar tohim inhand paid &c., and in further consid- 
eration of the covenants herein after contained, hath de- 
mised, granted and leased, and by these presents doth dé- 
mise, grant gc. unto the said Roswell A. King and his 
associates, a certain tract or parcel of land; lying &e. 
containing 75 acres, more or Jess, to have and to hold the 
said land to him the said King and his associates, their ex- 
ecutors, administrators and assigns, together with all 
and singular the privileges for the complete assignment 
of the same for mining purposes, that is to say, from the 
date of these presents, until the 22d day of January 1868, 
that is, twenty years; and the said King doth covenant 
and promise to commence operations. on or before the 
10th day of February next, and to pay to the said Saw- 
yér one seventh of all the gold, silver and other metal, 
‘which may be extracted or obtained from the said mine, 
which toll of one seventh shall.be paid monthly to the 
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* said Sawyer, his heirs or assigns. Also my mill site, 
&e., &e. 

The said King has not the privilege of the timber, with- 
out permission. The said King not to sell or transfer this 
lease, under forfeiture of the same, without consulting 
said Sawyer. 

(Signed and sealed,) 
ROSWELL A. KING, [szaz.]} 
ENOCH SAWYER, _[seat.] 


The plaintiffs set the pleas down for argument, and it 
was considered by the Court, that the said pleas be over 
ruled, with costs, and that the defendant King answer the 
bill ; from which interlocutory decree, the defendant King 
prayed leave to appeal to the Supreme Court, which was 
allowed. 


Mendenhall, and W. H. Haywood, for the plaintiffs. 
Winston, Waddell and J. H. Bryan, for the defendants, 


Pearson, J. The appeal only brings up the interlocu- 
tory decree over-ruling the pleas. Our eonsideration, 
therefore, is confined to their sufficiency. 

Many objections were taken in this Court for the want 
of form. It may be, that the pleas are defective in form; 
but as we concur with the opinion below, upon the sub- 
stance, we express no opinion as to the formal objections. 

The first plea was objected to, because the allegation, 
“that the defendant cannot by the terms of the lease, as- 
sociate with himself any persons, or sell or transfer any 
part or interest in the lease without the consent of the 
lessor, on pain of a forfeiture,” is repugnant to and incon- 

sistent with the terms of the lease, which is made a part of 
the plea. This objection would be fatal; but to raise 
the questions, which were intended to be presented by 
this plea, we will consider the allegation made se ne te 
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conform to the words and terms of the lease. Two ques- 
tions are there made: Is a condition valid, by which a 
lease for years is to be void, if the lessee assigns? Such 
a condition is clearly good in a term for years or for life. 
It is not a capricious exercise of power on the part of the 
lessor. In a lease for agricultural purposes, the lessor is 
interested in having a good tenant and one who under- 
stands his business. He is more so in a lease for mining 
purposes, where greater skill is required and more confi- 
dence is necessarily repesed in accounting for the tolls or 
rent. 

The other question is; will King, by the terms of this 
lease, incur a forfeiture, by recognizing the plaintiffs 
and the defendant Adderton as his associates and convey- 
ing to them, as tenants in common with himself? Clear- 
ly he will not. Conditions are taken strictly, because 
they divest estates ; hence, although there be a condition 
not to assign, the lessee may makea sub-lease; a fortiori he 
may take in associates or partners. The lease, under con- 
sideration, has an express clause, by which King is allow- 
Ba to associate others with himself. The condition is, 
«that he js not to sell or transfer the lease,” in other words, 
he is nct to “assign,” so as to be himself no longer inter- 
estedinit. The plea is founded upon an entire miscon- 
ception of the lease and the condition. The object of the 
lessor was to provide, that King should retain an in- 
terest in the lease, because he had reliance upon his 
skill and honesty. It was not intended to cramp his op- 
erations, by excluding the aid of associates. 

The second plea was objected to, because the aver- 
ment, that “neither the defendant, nor any other person, 
by him authorized, did ever sign any contract or agree- 
ment in writing to.sell or lease, or for the sale of or leas- 
ing of any lands to the complainants, or any lease for 
digging for gold, or minerals generally, or any lands, or 
any interest in or concerning any such lands,” &c. is ir: 
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relevant to, and does not meet any allegation made in the 
bill; for, the bill does not allege, that the defendant did agree 
to sell or lease any land, or any interest in or concerning 
land to the plaintiffs; but the allegation is that the de- 
fendant leased the land of Sawyer (which lease is in writ. 
ing) for himself and as the agent of the plaintiffs and the 
defendant Adderton. 


This objection is fatal—it goes tothe merits. Tle plea 


does not allege, that the agreement, set out in the bill, 


was not reduced to writing, so as to raise the question, 
whether that agreement comes within the operation of 
the statutes, which are referred to in the plea. So the 
plea does not “hit the case” made in the bill, and is, there- 
fore, no answer to it. 

But, if the plea had been so framed, as toraise the ques: 
tion, whether the agreement, set up in the bill, comes with 
in the objection of the statutes referred to, we think it 


does not. 

The effect of the Act of 1844 is to except contracts “for 
leasing or leases” (when the purpose is to dig for gold, 
&c.,) out of the exception in the Act of 1819, allowing 
parol contracts for leases not exceeding three years, In 
regard to leases, both statutes are, by their terms, con- 
fined to cases, where one makes a lease, or agrees to 
make a lease to another. 

It is well settled, that if one agrees, by parol, to buy 
land for another, and he does buy the land, and pay for 
it with the money of his principal, but takes the deed 
in his own name, Equity will enforce the agreement, 
hold him to be a trustee, and compel him to make title to 
the principal ; for, the statute, which requires all contracts 
“to sell or convey land” to be in writing, has no applica- 
tion. The principle is the same, when one, by parol, 
agrees to procure a lease for himself and others, and does 
procure the lease in his own name; he isa trustee for 
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those, for whoin he agreed to act, and the statutes re- 
ferred to have no application. 

The interlocutory decree, appealed from, must be af- 
firmed, with costs. 


Par Curiam. Ordered to be certified accordingly. 

















MEMORANDUM. 


The Honorable Ricumonp M. Pearsoy, one of the Judges 
of the Superior Courts was elected by the General Assem- .- 
bly, in December 1848, a Judge of the Supreme Court, 
to supply the vacancy occasioned by the death of Judge 
Dante. 

The Honorable Wituiam H. Battie, who had received 
the temporary appointment by the Governor and Council 
to the Bench of the Supreme Court, resigned that office in 
December 1848, and the Honorable Ricumonp M. Pearson 
was elected to supply the vacancy thus created. 

The Honorable Avcustus Moore, who had received 
from the Governor and Council the temporary appoint- 
ment of a Judge of the Superior Courts was elected to the 
same office by the General Assembly in December 1848, 
and soon after resigned it, upon which the Honorable 
Wituiam H. Barrtte was elected to succeed him. 

The Honorable Joun W. Etuts was elected to the office 
of Judge of the Superior Courts by the General Assembly, 
in December 1848, to supply the vacancy occasioned by 
the promotion of the Honorable Judge Pearson. 

The Honorable Barraotomew F. Moore, who had re- 
ceived from the Governor and Council the temporary ap- 
pointment of Attorney General, was elected to the same 
office by the General Assembly in December 1848. 




















MEMORANDA. 


At the late Session of the General Assembly, the Hon- 
orable Richmond M. Pearson was elected a Judge of the 
Supreme Court, in the place of the Honorable Jupce Dan: 
gL, deceaged; and was also elected a Judge of the Su- 
preme Court for the unexpired time of the Honorable 
Wa.iuam H Barris, temporarily appointed by the Gov- 
ernor and Council, and who resigned on the 30th of De- 
cember, 1848. 

At the same Session, the Honorable Augustus Moore, 
who had received a temporary appointment as one of the 
Judges of the Superior Courts of Law and Equity, from 
the Governor and Council, was elected to the same office, 
but in a few days sent in his resignation. 

At the same Session, the Honorable Joun W. Exim 
was elected one of the Judges of the Superior Courts of 
Law and Equity, to supply the vacancy occasioned by 
the resignation of the Honorable Aveustus Moors. 

At the same Session the Honorable Wiru1am H. Bar- 
The was elected a Judge of the Superior Courts of Law 
and Equity, to supply the vacancy oceasioned by the 
promotion of Junce Pearson to the Supreme Court Beneh. 

l 








MEMORANDA. 


At the same Session Barraotomsw F’. Moons, Esquire, 
was eleated Attorney General of the State, having been 
previously appointed to that office by the Governor and 
Council, to supply the vacancy occasioned by the resig- 
nation of Eowarp Sraxur, Esquire. 
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In the matter of a contested election before the Senate 
of the State, between Hugh Waddell, contestant, and 
John Berry, the returned member, the following resola- 
tions were adopted by the Senate, and the following re- 
sponse made by the Supreme Court through the Chief 
Justice : 

Sznats, January 17, 1849. 

Wasrzas, there is a contested election depending be- 
fore the Senate, in which the following questions of a 
Constitutional character arise, on the making a correct 
determination of which, the Senate feel great difficulty. 
Therefore— 

Be it Resolved, That the said questions be respectful- 
ly submitted to the Supreme Court for their considera- 
tion, with a request that the said Court would furnish 
the Senate, as soon as practicable, their opinion on the 
same, viz: 

Question 1st. Is, or is not, the vote of a bargainor in 
a deed of trust, legal ? 
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ca 
Question 2nd. Is, or is not, the vote of a Trustee un- 
der a deed of trust, legal ? 


Question 3rd. 1s, or is not, the vote of a cestui que 
trust, legal? 


CALVIN GRAVES, S&S. 8. 
A true copy from the Journal 
of the Senate. 
H.W: Munim, Clerk, Senaie.' 
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COMMUNICATION FROM CHIEF JUSTICE RUFFIN. 


IN REPLY TO A 


RESOLUTION OF THE SBNATR. 





Raleigh, January 18th, 1849. 

Sin: 

The Resolution of the Senate, passed on the 17th 
instant, requesting the Judges of the Supreme Court to 
furnish the Senate with their opinions on certain ques- 
tions therein mentioned, touching the qualifications of 
persons to vote for members of the Senate, under the 
Constitution of this State, was laid before the Judges on 
the evening of yesterday. 

Although not strictly an act of official obligation, which 
could not be declined, yet from the nature of the ques- 
tions, and the purposes to which the answers are to be 

ing somewhat of a judicial character—the 
Judges have deemed it a duty of courtesy and respect to 
the Senate, to consider the points submitted to them and 
to give their opinions thereon. I am, accordingly, di- 
rected to communicate it. 

Three questions are proposed, which are thus ex- 
pressed: 

“ Is or is not the vote of a bargainor in a deed 
of trust, legai ? 
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“Second. Is or is not the vote of a trastedtender a 
deed of trust, legal ? 

“Third. Is or is fot the vote of a cestui que Trust, 
legal ?” 

It is to be premised, that categorical answers to these 
enquiries could not be useful to the Senate, for want of 
the precision in the terms of the questions themselves, 
which is usual and requisite in legal discussions |For, 
neither the subject of the conveyance, nor the nature of 
the trusts, nor the estates of the bargainor and bargainee 
are specified. But, referring to the nature of the contro- 
v before the Senate, as stated in the resolution, it is 
cates that the case to which the Senate alludes is of 
this kind: That one entitled to at least fifty acres of land 
for life or some greater estate, conveys it by deed of bar- 
gain and sale to a trustee, to secure debts to other per- 
sons, with a power to the trustee to sell the estate, and 
out of the proceeds to pay the debts. Then, supposing 
thé ‘proper residences of the parties, the points are, 
whether the bargainor, the bargainee, or the creditor, 
‘and, if either, which of them, hath a right to vee om a 
mémber of the Senate. | 

‘The Judges would have been “gratified to yatdtienit, 
before forming their opinion, an argument on the part of 
the gentlenien concerned on opposite sides; and, if-the 
matter of law, involved in the questions of the Senate, 
were deemed by them doubtful, they would: have’ been 
obliged to defer their answer until the parties or their 
eounsel could submit their views. But as the Jadges, 
‘upoh conference, have found that their opinions entirely 
‘conctt; and that no one of them entertaids a serious 
doubt upon ‘the’ subject, they have felt’safe, and ‘that ‘it 
‘was proper, to deliver their opinion at once, in erder ‘to 
‘remove the diffictilty felt by the Senate-in' determining 
the pending contest, as far as their opinion ee 
bute to that end. 

The questions depend entirely upon the proper*eon- 
struction of the second clause of the third section of the 
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first article of the amendments to the Constitution of the 
State. It is, that “all freemen, (except free negroes, &c.) 
who have been inhabitants of any off district within the 
State twelve months immediately preceding the'day of 
any election, and possessed of a freehold within the same 
district, of fifty acres of land for six months next before 
and at the day of election, shall be entitled to vote for a 
mémber of the Senate.” This language is precise and 
positive, that the right to vote belongs only to him who 
is possesséd of a freehold. The first enquiry, then, na- 
turnlly is, what is a freehold, and whovis a freeholder, 
within the meaning of the Constitution ? 

’ Whe'term, “Freehold,” is a legal one,-of ‘very: 

‘use; and of known signification in the Common La} i 
means an estate in land, of which a freeman is sclned for 
the term of his own life, or the life of awother, atthe least 
‘In its proper sense, it is restricted to such an estate at 
Jaw. In reference to private rights, it is always used in 
pleadings and statutes, as applicable to legal rights and 
to ‘legal rights only. It has likewise been used in the 
same sense, in reference to the qualifications of voters. 
Long before the settlement of the Colony of North Caro- 
lina, the right of voting for a member of parliamentiwas 
limited, by an ancient Statute of England, te “Freehol- 
ders.” A conclusive proof, that a freeholder, ror a 
is that Statute, was, as at Common Law, one 

the legal estate in himself, is furnished by the faets,, ie. 
it tequired a subsequent Statute in that country to ena- 
bié & mortgagor of a freehold estate, continuing in pos- 
‘Session,.to vote, and another to disable the mortgagee | 
from Voting, when he is not in the actaal possession of 
the mortgaged premises or in the pernancy of the pr: 
fits, So. by an Act passed in the year 1760, by our, Cc 
lonial Legislature, substantially following a previous one 
of the year 1743, it was thought necessary or useful a 
define the term, “freeholder,” as descriptive, of one enti- 
tled_to vote for Representatives; and therein it was 


‘prdvided, that a person who bona fide hath an, Betate 
Real for his own life or the life of another, or an estate 
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of greater dignity, of a sufficient number dfacres of 
land, should be accounted a “freeholder,” and - entitled, 
as sueh, to vote ;, in a subsequent clause, it was fur- 
ther enacted, that the voter must be “possessed of a free- 
hold within the meaning of that act”—that is,. an estate 
real for life at least—“in filty acres of land.” . It is, thus, 
easy to see, whence the framers of the Constitution, in 
1776, and in, 1835,.derived the notion of the particular 
qui ion of a freehold,.and also the terms of its de- 
seri Certainly, the settled sense of the. word ‘‘free- 
hold,” as.a term of the law descriptive of an.estate in 
pa and in like .manner,as deseriptive of a. property 

ification of voters, both in the. mother country and 

Colony, is that, in which it must be received when 
we. the Constitution, when preseribing, such a quali- 


fi for yoters, 

Cpmiee thought by some persons, that. in favour of 
the elective franchise, the Constitution should receive an 
equitable interpretation, enlarging the term “freehold,” 
so as.to embrace also, what is called an “equitable free- 
hold.” . But that instrument is to be fairly construed and 
received agcording to the plain. and popular import of its 
BRAKE, generally, or according to their legal seuse when 

it yses technical legal terms. It:is not to be crippled. by 
ar adherence to the letter, on the one hand, nor 
stre gut of bounds on the other, by a latitudinous 

tion of words of definite and well known signifi- 

cation, The very fact of requiring a property qualifica- 
tog gags. attempts to fritter it away upon a plea, of 
: “fate citizen, . The Constitution forbids any such 
he the plain implication, that such a qualification 

2 indispensably requisite to the security of the 

ns.or the stability of the government ; and its pro- 

visto inthis respect ought no more to be enlarged, than 

ted, by construction, Now “freehold” and “free- 

holder” are terms. of art, of the definite signification in 

mn Jaw, hitherto mentioned, and therefore they ought so 
understood. - It is true, that writers on that 
bratch of our jurisprudence, which is called Eq 
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contradistinction to the common or statute laws, andalso 
ChaneeHors, sometimes use the expmession “equitable 
freeholder.” ‘But, in thus using it, they’speak, not’in a 
literal, but a figurative sense. They do not mean,’ that 
there really is a freehold in Equity ; but only that one,” 
who, in the view of a Court of Equity, is entitled in pre-: 
sentt to the profits of land for life, of which another is 
seised, is to be regarded in that Court, to many purposes, 
as if he were seised of the land, instead of being entitled 
to the use and profits merely. But that refers solely, to” 
the beneficial rights of property in equity, in respect’ to’ 
the enjoyment, disposition, and transmission of: the use: 
by descent, or the like ; and not at all to legal rights, or — 
political privileges. To such rights and privileges the 
clause in the Constitution relates; and its ‘terms cannot 
therefore be controlled by any peculiar sense in which & 
Chancellor might figuratively use them in reference to 
certain eqaitable interests, which, in some respects, have 
a similitude to freeholds-in land, but: are ——— 
freeholds. 

The foregoing considerations have so much weight i: 
establishing the proposition, that a bargaisor in sack’ 
a deed-of trust as that supposed, or a mortgagor, is not 
entitled»to vote for a member of the Senate, that the 
Judges would entertain that opinion on thosé’ grotmds, 
were there nothing else bearing on the point: Butthere 
are various other reasons, arising out of the purposes of 
the _provision in the Constitution, and from the nature 
of such trusts and the rights of mortgagors, which strong< 
ly tend to the same result. Undoubtedly the object,’ in 
requiring the freehold qualification, was to constitute — 
one branch of the Legislature peculiarly the-guardiaw of 
property by having it chosen by the owners of property. 
To answer that end, the ownership of the property ought 
to be bona fide and substantial, and not colourable and 
covinéus, or nominal merely. Then, it is to be observed, 
that frequently mortgage their estates, or convey 
them if‘trust, as a security for debts to a greater amount 
2 
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than the value of the land. In those cases they have 
such interests in the equity of redemption or resulting 

trust, that, while they continue inthe possession and en- 
joyment of the land, they may be called “the equitable 
freeholders” in the Court of Chancery. though their es- 
tates, or rather, interests are, really of no value. It 
would be a gross abuse of the Constitution for such 
persons to vote; as they have neither a legal or benefi- 
eial property. That might, indeed, be otherwise, if the 
Constitution required a freehold of a particular value. 
In that case, possibly, the value of the land above the in- 
cumbrance might be deemed or declared to be the mea- 
sure of the equitable freehold, as it is called. But there 
ean be no such discrimination in this State. No act of 
the Legislature can add to the qualifications for voting or 
take any thing away. No law can now declare what is 
a freehold, so as to make it different from that described 
and meant in the Constitution. As, therefore, debtors, 
who convey their estates in mortgage or in trust to se- 
eure more than their value, cannot, in any just sense, or 
by any intelligent and upright tribunal, be deemed free- 
holders, to the purposes of the Constitution, and, as there 
is no power to create a distinction between such mortga- 
ges and deeds of trust and those in which the debts are 
less than the value of the estate ; it appears to follow ne- 
cessarily, that no mortgagor, or bargainor in a deed of 
trust of that kind, is competent to vote. For, as all can- 
not be admitted at the polls, none can: since they all 
have rights of the same nature, though of different values 
in the market, and the Constitution refers exclusively to 
the quantity of the land and the nature of the estate in 
it, without regard to value in any case. 

Moreover, if persons, claiming equitable interests un- 
der express reservations or declarations of trust, were en- 
titled to vote, so, in like manner, would those entitled by 
way of resulting or implied trusts. Thus, upon a con- 
tract for the purchase of a freehold, the vendor before a 
conveyanee becomes a trustee for the vendee, And the 
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latter the equitable owner of the land, provided he 
has paid the purchase money or performed the contract 
on his part. But it seems quite clear, that it was not 
contemplated in the Constitution to make such nice and 
doubtful equities, as often arise out of such dealings, the 
subject of controversy at the polls, to be decided by the 
judges of the election. On the contrary, it was proper. 
that the title to vote should be defined clearly and ren- 
dered simple, so that the rights and duties of the citizen 
could be easily understood and readily determined. .By 
viewing the Constitution in the legal and obvious sense 
of its language the right to vote is thus defined, and 
vested in the owner of the land for life—*“the freeholder’ 
—in possession. , 

The conclusion of the Judges is, and they are all of 
opinion, that the bargainor in such a deed of trust, as 
that supposed, is not entitled to vote for a member of the 
Senate, in virtue of any trust or interest in the land orin 
the surplus of its proceeds, after payment of the debts, re- 
served or resulting to him. . 

It follows, that a creditor, secured by such a deed, can- 
not, as a cesiui que trust, vote for a Senator; for he has 
neither a legal nor an equitable right to the land, but en- 
ly a right to have his debt raised out of it. Indeed, if a 
conveyance be made to one upon an express and pure 
trust for another for life, or any greater interest, the rea- 
sons already adduced upon the first point, satisfy the 
Judges, that the cestut que trust is not entitled to vote; 
because, in their opinion, merely equitable interests are 
not within the purview of the Constitution at all, bat 
proper freeholds only. 

Upon the remaining question as framed, namely : 
Whether the bargainee or trustee in such a deed be en- 
titled to vote, the opinion of the Judges is likewise in the 
negative. Such a person is a freeholder; and if that by 
itself would suffice, he would be entitled to vote. Bat, 
by the words of the Constitution, one must not only have 
a freehold, but be “possessed” of it. That is a material, 
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and indeed, essential part of the provision. In legal 
language, “possessed” is not the appropriate term to de- 
seribe the quantity of an estate, as being a freehold. 
Technically, he, who has a freehold, is said to be “seised,” 
and we know thereby. that he is fully invested of the es- 
tate. “Possessed,” then when applied to a freehold, 
means something more than that the party is seised for 
life; for such seisin-is implied in the term “freehold,” by 
itself. It can therefore only mean, that the person must 

in possession of the landashis freehold. “Possessed,” 
i refore very properly applied to the term “freehold,” 
in the Constitution—not as denoting merely, that a per- 
son hath a lawful right to the land, but further, that he is 
in the actual enjoyment by possession or perception of 
the profits, or, at least, that no one else is. 

As has been already remarked, the policy of the Con. 
stitution is, that voters for members of the Senate should 
have a substantial interest in the country in the form of 
a freehold in, at least, fifty acres of land. Now, there 
may be such a freehold, which gives no beneficial in- 
terest to the freeholder ; in whom the estate was vested 
for the use and benefit of anotherentirely. It is manifest 
that such a freeholder does not stand in such a relation 
to the property and the country, as affords a reasonable 
expectation, that he will exercise the elective franchise 
upon the motives and to the ends, for which the property 
qualification is required. A mere mortgagee, that is, one 
not in possession, has the estate barely as a security for 
a,sum.of money ; and a trustee in the like condition holds 
the title exclusively for the benefit of others. It often 
happens, that the legal estate is outstanding in the trus- 
tee long after the debts are paid or other trusts are satis- 
fied ; in which cases the trustee cannot rightfully enter 
for any purpose, but is bound to reconvey the land upon 
request. If such a trustee were allowed to vole, it would 
plainly violate the policy and meaning of the Constitu- 
tion, and not less, itslanguage. If however a mortgazee 
take actual possession by himself or his lessces, he be- 
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comes thereby a freeholder in possession. Indeed, he has 
a substantial interest, as well as the estate, and is in fact 
enjoying it, and therefore his right to vote is unquestion- 
able. Jt is not so obyious, that a trustee, in a deed to 
secure debts to others, is within the fair sense of the Con- 
stitution, though he take possession ; and it can hardly 
be doubted that were the Constitution such an instrument 
as deals in details, such a trustee would have been ex- 
pressly excluded, or. had the case occurred to the Con- 
vention, that to the words, “possessed of a freehold,” 
would have been added “to his own use,” or some pro- 
vision of similar import. But the Constitution, in fact, 
contains no such qualification upon the right of the free- 
holder in possession to vote ; and therefore though not 
plain!y within the reason of the Constitution, a trustee, 
who is in possession, or in the actual receipt of the pro- 
fits, though not to its own use, is fully within the express 
words of the provision in the Constitution as it is, and 
consequently he must be admitted tohis vote. For there 
is no authority for a judicial or legislative interpolation 
of an exception, that the person must be “possessed to 
his own use,” when the Constitution is not thus qualified, 
but is expressed in language, not in itself of doubtful im- 
port, but having a clear and settled sense. 


The question of the Senate has no reference to the pos- 
session of the land by the trastee ; and it must, therefore, 
be understood as referring to the right of a trustee to 
vote by force, merely, of the conveyance to him, vesting 
the legal freehold in him. Thus understood, the answer 
of the Judges to it is, that in their opinion, such a trustee 
is not entitled to vote. 


But, at the same time, they deem it their duty to say 
further, that they are likewise of opinion, that if a mort- 
gagee go into possession of the mortgaged premises or 
receives the profits, or if a trustee, in such a deed as tha; 
all along supposed, actually enter into possession or take 
the profits, for the requisite period, then the former, un. 
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doubtedly, and, in the opinion of the Judges, the latter 
also, is entitled to vote for a member of the Senate. 

It will be observed, that the effect of these answers is, 
that, except when the trustee is in possession, neither 
the bargainor nor the trustee can be allowed to vote ; and 
it may, possibly, occur to the minds of some, as an objec- 
tion to the principles laid down, that the land is thereby 
excluded from representation altogether, and in so doing, 
that the Constitution is disregarded. But the objection, 
though it may at first appear plausible, has no real force. 
For the land isin no case represented. The right isin the 
owner. It is true, the right is conferred on him in respect 
of the land. But it is only for the security of his rights 
and interests as a citizen and owner of land; and he is 
not obliged by the Constitution to vote, or, after once ac- 
quiring the right to vote, not to part from it. The trath 
is, that there is a great deal of land on which no one 
votes or can vote: as, for example, that belonging to 
single women and infants, and to persons residing in a 
different district from that in which the land lies. So, if 
one conveys his land in such a manner as not to leave in 
himself a “freehold,” he, of course, parts with his right to 
vote, though he continue to occupy the land. But it does 
not follow, that by depriving himself of that right, he 
transfers it to the alienee of the freehold. For, while the 
former owner cannot vote, for the want of the freehold 
the new owner does not become entitled to vote by hay. 
ing the “freehold,” unless he also become “possessed” of 
it. There is, consequently, no inconsistency in holding, 
that neither of them is entitled, when the trustee is not 
in posssession either actually or by receipt of the profits. 

I am, sir, with very great respect, 
Your most obedient servant, 
THOMAS RUFFIN. 


To the Hon. Catvrxy Graves, 
Speaker of the Senate. 





























ERRATA. 


In page 259, last line, read “pending” for “preceding.” 
Page 261, line 30, read “discovery” for “division.” 
Page 264, line 30, after “People’s” insert ”. 
Page 273, line 25, before “moieties” insert “by.” 
Page 286, line 1, read “slaves” for “shares.” 
Page 289, line 14, dele “up.” 
«“ « « 15, read “trustees” for “trusees.” 
Page 295, line 12, read “on” for “or.” 
Page 304, line 1, read “sued” for “served.” 
Page 309, line 10, read “1846” for “1818.” 
“ « « $3, read “husband’s” for “‘defendant’s.” 
Page 310, line 10, read “account” for “amount.” 
“ « « 15, read “may” for “many.” 
“ “« « 31, read “those” for “these.” 
® « « « 5, read “reversion” for “reversioner.” 
Page 311, line 18, for “farincious,” read “farinaceous.” 
Page 312, line 6, after “timber” insert “between the 
tenant.” 
Page 318, line 28, after “have” insert “had.” 
Page 344, line 10, after “evidence” insert a full stop and 
read “By” for “by.” 
Page 344, line 12, after “1835” insert a comma, and 
read “he” instead of “He.” 
Page 347, line 14, after “and” insert “not.” 
Page 348, line 7, read “12” instead of “42.” 
Page 359, line 13, before “debts” insert “any.” 
“ « 24, read “charge” for “change.’ 
Page 362, line 15, read “Skellecorne” for “Shellecom.” 
Page 365, line 11, read “could” for “would.” 
Page 375, line 6, read “John A. Robeson” for “John H. 
Robeson.” 
Page 377, line 2, read “John A. Robeson” for “John H. 
Robeson.” 
Page 377, line 7, read “John A. Robeson” for “John H. 
Robeson.” a 
Page 388, line 5, read “slaves” for “shares.,’ 
“ “ 10, after “and” insert “not.” 
Page 394, line 1, dele “that” following “and.” 
Page 398, line 8, after “will” insert “not.” 
“ Jines 10,11, read “Trogues” for “Trognes.” 
Page 410, line 1, read “in” instead of “to.” 
































®ACCOUNT SETTLED. 
1. Where a settlement was 
made between the lega- 
tees ‘and the executor, in 
which settlement no in- 
terest was computed and 
the legatees received the 
principal, they cannot af- 
terwards be allowed to 
rectify the settlement as 
to the interest, unless they 
shew that the interest 
was omitted in the settle- 
ment, either through mis 
take or accident, or fraud 
and imposition—especial- 
ly after the lapse of sev- 
eral years. James v. Mat- 
thews, 28 
2. An account, stated in 
writing and settled and 
signed by the parties, is a 
bar toa bill for another 
account. Harrison v. 





Bradley, 136} 
3. If the plaintiffs state the | 
settlement in their bill, | 
they cannot ask to have it | 
opened, but for some | 





fraud, omission or mistake 

pointed oat. Ibid. 

4. Where a bill for an ae- 
count lies, the defendant 
can adduce the settlement, 
and shew thereby, that 
the parties have already 
accounted, and therefore 
ought not to be compelled 
todo soagain. Ibid. 

5. The difference is, that 
when the defendant sets 
up this defence, he must 
state, upon his oath, that 
the account, as settled, is 
just and true; and, in that 
case, it is conclusive, un- 
less impeached upon one 
of the grounds mentioned. 
Ibid. 


ADVANCEMENT. 

A father made an advance- 
ment to one of his sons 
and took from him a cove. 
nant, by which he stipu- 
lated, “that he would pay 
to his brothers and sisters, 
on a final settlement of 





454 





his father’s estate, with- 
out interest, whatever 
sum or sums of money he 
had received, if above his 
rateable part of said es- 
tate.” Afterwards, the 
father borrowed a sum of 
money from his son (not 
equal to the amount ad 
vanced) and gave his bond 
for it. Held, that the 
brothers and sisters, not 
advanced, had no right to 
restrain the collection of 
this bond. Wedd v. Lyon, 
67 


ALIENS. 


Aliens cannot bold land, but 


the sovereign may take it; 
and a trust of land for an 
alien cannot be enforced 
by the alienee, but may be 
by the sovereign in equity. 

thins v. Kron, 207 


CONTRACT. 


See Lownatic. 


CREDITOR. 


Sex Surery—Executors AnD 
ADMINISTRATORS. 


DEED. 

1. Where a bill seeks to re- 
cover slaves, and alleges 
that a deed for them to 
the plaintiff’s was signed 

‘and sealed by the father 
to whom they belonged, 
but was never actually 
delivered, but goes on to 
state that the deed was 
duly proved and register- 
ed at the instance of the 
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father. Held, that this 
amounted to a delivery 
and conveyed the legal 
title, so that the plaintiffs’ 
remedy was at law and 
notin Equity. Ellington 
v. Currie, 21 


. A. by deed conveyed to 


his grand-children a num- 
ber of articles of small 
value, such as “old iron, 
an old horse, two or three 
hogs, linen wheel,” &c. 
and others, specifically 
enumerating and describ- 
ing them, and then the 
deed says, “and all and 
every article of property 
which I own, whether 
enumerated or mention- 
ed, is herein conveyed,” 
Held, that none of the 
slaves, which A. owned, 
passed by this convey. 
ance. Walliams vy. Aveat, 

47 


. Proof of partial imbecili-. 


ty, combined with undue 
influence, will, in Equity, 
invalidate a deed as well 
asawill. Amis v Satter- 
field, 173 


. When a paper is signed, 


sealed and handed to a 
third person, to be deliv: 
ered to another, upon a 
condition which is after- 
wards complied with, the 
paper becomes a deed by 
the act of parting with the 
possession, and takes ef- 
fect presently, without re- 
ference to the precise 
words used, unless it 


clearly appear to be the 
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intention that it should 
not then become a deed, 
and this intention would 
be defeated by treating it 
as a deed from that time. 
Hall v. Harris, 303 

5. To give adeed any sensi- 
ble operation, it must de. 
scribe the subject matter 
of the conveyance, so as 
to denote, upon the in- 
strument, what it is in 
particular, or by a refer- 
ence to something else, 
which will render it cer 
tain. 

@@ description or reference 
in a deed is a defect, 
which renders it totally 
inoperative. Kea vy. Robe 
son, 373 

6. In construing a deed, 
words may be transposed. 
if necessary, in order to 
give it efficacy. Butthis 
cannot be done, unless 
there is something in the 
instrument, which shews 
that reading the deed»as 
it is, will defeat the in- 
tention, and that by trans- 
posing words or sentences, 
or leaving out parts, the 
deed will be rendered ef- 
fectual in the manner in- 
tended by the parties, 
though badly expressed. 
Ibid. 

7. A provision relative to 
one subject cannot be tora 
from that subject and ap 
plied to another, in order 
togive adifferent meaning 
to the instrument. Ibid 


See Huspanp anp Wire. 


The want of such! 
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DEVISES axpv LEGACIES. 


1, A. devised to his daughter, 
then the wife of one of 
the plaintiffs, as follows: 
“I give to my daughter 
M. one negro boy H.” and 
five others by name “to 
wait and serve her life- 
time, and after her death 
to her bodily heirs ;” Held 
that, there being no words 
in the will to explain 
“heirs” to mean “ chil- 
dren,” the legacy vested 
absolutely in her, and she 
dying soon alter the death 
of the testator, went to . 
her husband as her ad- 
ministrator. Donnell vy. 
Muteer, 7 


2. The testator also devised: 
“I leave three hundred 
dollars in the hands of 
my executors, to pay out 
to her as they see that she 
needs, if my estate will 
afford it.” Held, that this 
devise vested in her an 
absolute right to the three 
hundred dollars, and, 
though she died a short 
time after the death of the 
testator, the legacy went 
to her husband as Mos ad- 
ministrator. Ibid. 


A legacy to a son-in-law, 
does not, by virtue of our 
statute, Rev. St. ch. 122, 
sec. 15, when the son-in- 
law dies in the lifetime of 
the testator, vest in the 
child of such son-in-law. 
Ibid. 


4, 
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4. Where there is « will and | 
an undisposed of residue, | 
in the division of that, 
residue among the next of 
kin, nothing that has been 
advanced by the testator, 
either real or personal, in 
his life. time, norany thing 
bequeathed in the will, is 
to be brought into hotch- 
pot. Ibid. 


. A testator devised as fol- 
lows: “I direct that my 
children remain with my 
wife, to be raised and 
educated out of my estate. 
And as one child may be 
come of age and marry, to 
have allotted off to such 
child as much of my es. | 
tate, as | have given to 
my daughter Letsy, and 

ut her in possession of. 
ff my wife should die my 
widow, I direct that at her 
death, my estate, of every 
description, be equally di- 
vided between all my 
children, considering, in 
the distribution, the part 
which each child may 
have received, at its mar- 
riage or when it came of 
age. In educating my 
children, I direct that my | 
son Lewis be continued | 
at College, until he grad- 
uates ; and should the in. 
come of my estate justily 
it, I wish my two sons 
James and Joseph to re- 
ceive a like education. the 
best education the income 
of my estate will afford. 
J wish all my daughters 











INDEX. 


6. 


/ 


7. 


8, 





to receive a good English 
education. Should the 
income of my estate fall 
short of giving them a 
good practical education, 
I wish them to receive 
one, even at the expense of 
the capital of my estate.” 
Held, that, upon the death 
of the widow, the estate 
was to be divided among 
the children according to 
the directions of the will. 
Amis v. Amis, 12 
Held, secondly, that, up 
to the time of the widow’s 
death, the infant children 
were to be educated out 
of the annual profits of 
the estate, free from 
charge and without ac- 
counting for it ; and after 
her death, the expense of 
the education of the chil- 
dren, then uneducated, 
was to be defrayed out of 
the income of the portion 
allotted to each of the 
said children respectively 
in the division, if sufficient 
for that purpose, but if 
not sufficient each of the 
legatees must contribute 
in proportion to their 
shares. Ibid. 

Held, lastly, that the pro- 
perty allotted to the sev- 
eral children to make 
them equal to that given 
to Betsy, is to be valued, 
according to the prices of 
such property at the time 
of the advancement to 
Betsy. Ibid, 

A. by will devised cer- 
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tain lands to his wife. 
children and grand-chil- 
dren, and also directed 
certain parts of his per- 
sonal estate to be deliv- 
ered over to them. He 
then devised as follows: 
*The balance of my land 
and other property I ap 
point and ordain to be 
sold, and the money ari- 
sing from the sale thereof, 
not given away, to be ap- 
plied to paying my debts; 
and the balance. if any, to 
be equally divided among 
-the herein named lega 
tees.” The will was af- 
terwards declared good 
as to the real estate, but 
not good as to the person- 
alestate. Held. that the 
balance of the proceeds of 
the land directed to be 
sold, after payment of the 
debts, should be divided 
among those who were 
named as legatees, though 
in fact the legacies had 
failed, by reason of an in 
formality in the execution 
of the will. Tucker v. 
Tucker, 82 


. Where a testator who 


died before the passage of 


the Act of 1830 (Rev. St 
Ch. 111, Sec. 59,) be 
queathed certainslaves to 
A. and B. in trust that 


they should enjoy the pro- |" 


duce of their own labor: 
Held, that this bequest 
was void, and the said A. 
and B. being the residua- 
ry legatees, that the ab- 
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solute’ property in, the 
slaves passed to them.— 


Bennehan v. Norwood, 106 


10. Held, further, that the 


Act of 1830 did not affect 
the construction of this 
devise, the testator hav- 
ing died before .the pas- 
sage ofthat Act. Ibid. 


tl. The Act of the General 


Assembly, of 1827, rela- 
tive to the construction of 
limitations over in will 
alter a “dying without is- 
sue” §c. which was rati- 
fied on the 7th day of 
January, 1828, and directs 
that it shall not apply to 
wills made before the 15th 
day of January next,” 
must be construed to 
speak from the first day 
of the session, which was 
in November, 1827, and 
therefore it went into op- 
eration on the 15th of 
January, 1828. Weeks v. 
Weeks, lil 


12. A testator in February, 


1828, bequeathed a negro 
girlto A. and B. “and if 
they should die without 
an heir or heirs lawfully 
begotten, the said negro, 
&c. to return to my chil- 
dren.” The testator had 
eight children living then 
and also at the time of 


“his death. Held, that they 


took under this will an 
immediate interest, which 
was transmissible to their 
executors or administra- 
tors. ILbid. 


(13. In the case of a legacy 
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to one for life, remainder 
over, the assent of the ex- 
ecutor to the legatee for 
I fe, enures to the benefit 
of the remainder-man, and 
vests in him a legal es 
tate, which is liable to 
execution. Rea v. Rhodes. 

148 

14. The assent of the exec 
utor vests the legal estate 
in the legatee, though the 
executor may thereby 
commit a devastavit, and 
a creditor can only follow 
the property in a Court of 
Equity. Ibid. 

15. It is not necessary that 
an assent be expressly 
given or directly proved, 
for it may be implied 
from the acts of the par 
ties, or the declarations of 
the executor, though not 
amounting simply to an 
assent. But the acts or 
declarations, in order to 
have that effect, must be 
such as are unequivocal, 
and satisfy the mind, that 
the executor meant to ac 
knowledge the right of 
the legatee to the thing. 
and, of course, to deter- 
mine his own title or con- 
trol over it, in opposition 
tothe legatee. Jbid 

16. A bequest to A. and “at 
her death to be equally 
divided among the heirs 
of her body,”: is a good 
bequest in remainder to 
A’s. children. vans v. 


Lea 169 


17. Ina will, the grammati- 
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cal construction must pre- 
vail, unless a coatrary 
intent plainly appears.— 
Love v. Love, 201 

18. A bequest of a negro 
woman and her increase, 
without any explanatory 
words, will not entitle the 
legatee to a child of the 
woman, born before the 
testator’s death. But if 
there be any expression 
inthe will, shewing gan 
intention on the part of 
the testator, thatthe child, 
so born, shall be included 
in the gilt of the mother, 
then the legatee shall 
take it : as where, in such 
a bequest, one of the chil- 
dren of the mother is ex- 
pressly excepted, this 
shews the intention of the 
testator that the legatee 
should take all the chil- 
dren, except the one ex- 
cepted. Ibid. 

19. When the law separates 
real and “personal estate, 
which a testator had giv- 
en together to the same 
persons, subject to char- 
ges, and then gives one 
portion of the property to 
one set of persons and the 
other portion to another 

_set, it must in like man- 
ner apportion the charges. 
The fund and the incum- 
brances ought to go toge- 
ther. Atkins v. Kron, 207 

20. Where a testator be- 
queathes Bank Stock gen. 
erally, without saying it 
is the bank stock he owns, 
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the bequest will be gen- 
eral"and not specifie.— 
McGuire v. Evans, 269 
21. But, when, after giving 
several legacies of bank 
stock. in giving another 
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nough to satisfy previous 
legacies. Held, that this 
bequest failed, because of 
the failare of the fund, out 
of which it was to come. 
Ibid. 


legacy of bank stock he| 24. When the same proper- 


‘uses this expression “in 
case there should be any 
deficiency in the bank 
stock, which I hold at my 
death, as compared with | 
the amount bequeathed 
in my will andtestament ” 
Held, that he meant the 
stock he should then have, 
and therefore the legacies 
were specific and not gen- 
eral. Ibid. 

22, Held, further, that the 
bank stock being insuffi- 
cient to discharge the 
legacies, the legatees are 
entitled to have what 
stock there may be ap 
plied pro rata to the pay- 
ment of these legacies 
and that the deficiencies 
are to be supplied out of 
the residue of the estate. 
Ibid. 

23. A testator directs, a 
mong other things, as fol 
lows: “In case my Bank 
Stock should not be ab 
sorbed in the payment of 
debts which may come 
against my estate, then 
and in that case I give 
and bequeath to A. two 
shares of the Bank Stock 
&c.” There were no 
debts, to which the Bank 
Stock was applied but 
there was not stock e- 





ty is, by the same will, 
given to two different 
legatees, they take moue- 
ties. Ibid. 


25. A testator bequeathes 


to his four daughters 
Sarah, Elizabeth, Marina 
and Agnes, certain negro 
slaves, and directs that 
no division shall take . 
place until his eldest 

daughter arrives at the 
age of twenty-one, when 
she was to receive her 
share and so on as to each 
of the other daughters 
upon her arriving at the 
same age. ‘The will also 
directs “that if either of 
my said daughters should 
die without lawful issue, 
then and in that case the 
survivors or survivor of 
my said daughters shall 
have all the said negroes 
and their increase for- 
ever.” Marina died first 
under age and without is- 
sue ; then Sarah died une 
der age but leaving a 
child and her husband 
surviving; then Agnes 
died under age and with. 
out issue ; lastly, Eliza. 
beth after having inter- 
married with S., died un- 
der age and without issue. 
Spruil v. Moore, 284 
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26, Held first, that this was 


27. Held secondly, that on 


28. Held, thirdly, that the 


29. Held, fourthly, that the 


30, The general rule is, that 


a vested legacy, subject 
to go to the survivors or 
survivor upon the death 
of any of the daughters 
under age and without 
issue. Ibid. 


the death of Sarah, her 
share having become ab- 
solute by her having is- 
sue, vested in her husband 
who had the slaves in 
possession, and that her 
share also included one 
third of the share be- 
queathed to Marina. [hid. 


share of Agnes, on her 
death, survived exclusive- 
ly to Elizabeth and that 
the child of Sarah was 
not entitled to any part of 
it. Ibid. 


share, to which Agnes 
became entitled on the 
death of Marina, of the 
legacy bequeathed to her, 
also went to the last sur- 
vivor Elizabeth. Ibid. 


if legacies be given to 
three or more persons, as 
tenants in common, in 
distinct shares, with a 
limitation over to the sur- 
vivors, upon the death of 
any of them under age or 
without leaving issue, and 
two of them die, then on 

ly the original share of 
the one dying last, and 
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not the survived share, 
goes over. But there is! 








a distinct exception to the 
rule, and that is, where a 
fund is left as an aggre- 
gate fund, and made di- 
visible among many lega- 
tees, with the benefit of 
survivorship, in which 
case the whole fund may 
go the last survivor. The 
word “all” applied to the 
fund to go over, makes it 
an aggregate fund. Ibid. 


31. A. in 1881, devised to 


his ten children a tract of 
land in fee, equally to be 
divided among them— 
and also gave them seve- 
ral negroes; and then 
follows this clause— 
‘Should any of my chil- 
dren die before they have 
Jawful heirs of their bod- 
ies, the property of my 
child that may decease 
shall be equally divided 
among my children that 
may survive.” Held— 
that under this will each 
of the children took an es- 


- tate in fee, defeasible up- 


on his or ber death, be- 
fore having achild; and 
upon the birth of such 
child the fee became ab- 
solute, whether the devi- 
see had or had not issue 
living at the time of his 
death. Sadler vy. Wil- 
son, 296 


32. A partition of the land 


having been made, A., 
one of the devisees, pur- 
chased two other shares 
and sold them together 
with his own to B., who 
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was aware of A’s title, 
and who gave his bond 
for the purchase money. 
C. one of the devisees, 
whose share A, purchas- 
ed and sold to B. was a 
female, has never had any 
children, and is now past 
the age of child-bearing. 
On a bill of. injunction 
filed by B. to rescind the 
contract and have his 
bond surrendered to him, 
Held, that B. had no right 
to have the whole con- 
tract rescinded, but was 
only entitled to compen- 
sation for any loss he 
might sustain in not ob- 
taining a title toC’s share. 
Ibid. 


A testator bequeathed to 
his wife “two choice 
horses,” “fifteen choice 
sheep,” &c , and the wife 
died before receiving her 
legacy. Held, that the 
administrator of the wife 
was not entitled to his 
choice, but that the se- 
lection must be made by 
the executors of the hus 

band and should be of the 
best sheep. Harris v. 
Philpot, 324 
$4. A testator bequeathed 
as follows: “I give to my 
daughter S. G. four ne- 

groes, by name, Dice, &c. 
which she has already 
received,” and in a subse- 
gent clause he says, “It) 
is my desire that my 
- daughter S. G. have three 
small negroes more—’ 
, 2 
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which will make her 
number seven, equal with 
her brother’s number.” — 
After making his will, the 
testator conveyed three 
negroes to his- daughter 
S G. by deed of gift, Held, 
that this was a satisfac- 
tion of the legacy of three 
small negroes, Ibid. 


35. A testator in the resi- 


duary clause of his will 
devised and bequeathed 
as follows, “my other two 
tracts of land, &c, and 
all my negroes, not men- 
tioned, &c., to be equally 
divided between my two 
sons W. H andR H. and 
my daughter S. G. and the 
heirs of my son L. deceas- 
ed.” Held, that the words 
“heirs of L.” as here 
used, mean “the children 
of L,” ang Saat the divi- 
sion must be per-capita, in 
which each rt a chil- 
dren of L. will take one 
full share. Ibid. 


36. Where a testator dis. 


posed of his land, slaves 
and perishable estate, as 
distinct funds, and direct- 
ed, among other things, 
that the slaves should be 
equally divided amoag his 
children, and that his 
daughter E. S.. should 
have an equal share of 
his slaves “and, as 1 have 
given my said daughter 
E. S. no part of my lands, 
in lieu thereot I give unto 
the said E. S., in addition 
to her share of slaves, 
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fifteen hundred dollars 
worth of slaves,” and then 
directed his perishable es- 
tate, after payment of his 
debts, to be equally divi- 
ded among his wife and 
his children. Held, that 
the legacy of “fifteen hun- 
dred dollars worth of 
slaves” to E. S. was to be 
taken out of his slave es- 
tate. Simmons v. Good- 
ing, 382 
37. A testator devised cer- 
tain lands and personal 
property to his daughter 
M.S8., “and on the mar. 
riage of my said daughter, 
‘said property to be held 
by my said daughter and 
her husband during their 
joint lives and the life of 
the survivor, and, at the 
decease of the said M. S. 
and her said husband, to 
be equally divided be- 
tween the children of my 
said daughter, who may 
survive their said parents 
and be living at their 
death,” &c. M.S. mar- 
ried O. and died in the 
lifetime of the testator, 
having no children, and 
her husband survived the 
testator. Held, that O. 
took nothing, because by 
the death of M. 8. the 
legacy and devise failed, 
and both the subject and 
the description of the per- 
son failed, there being no 
distinct substantive de- 
vise or legacy to O. Ibid. 


38. A testator left land and 
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personal oy wed to his 
daughter M.S. and if she 
died, without children 
surviving her, “thea I 
give said land tomy own 
heirs at law, and said 
slaves and their increase 
to my next ofkin.” The 
said M. S. died in the 
lifetime of the testator.— 
The children of another 
daughter, whe died also 
in the lifetime of the fa- 
ther, are entitled to the 
share which the mother 
would have had in the 
land so devised, if she had 
lived, but not to any part 
of the personal estate, 
“next of kin” meaning 
“nearest of kin,” without 
some explanatory words 
in the will. Jbid. 


39. When a will fully dee 


scribes a person or thing, 
whether by many or few 
particulars, it is not com- 
petent to receive parol 
evidence of what was in- 
tended, though nothing be 
found to answer the de- 
scription; for to pass 
another thing, or to pass 
the thing to another per- 
son than that described 
in the will, would be to 
give operation to the will 
over a thing or in favor 
of a person not mentioned 
in ite Barnes v. Simms, 
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40. Thus where a testator 


queathed a negro by the 
name of “Aaron,” and it 
was shown that he had 








no negro ‘of that name, 
but had one by the name 
of “Lamon,” not mention 
ed in the will; Held, that 
the Court could not say 


bequest. bid. 

41. A testator gave to his 
daughter “M. wife of D.” 
a tract of land and sever- 
al negroes and ether per- 
sonal property, and di- 
rected that the negroes 
should work on the land 
he had given her, “for the 
support of her and her 
children, and if the ne- 
groes dont make a sup- 
port, rent out the land and 
hire out the negroes.”— 
Held, that this could not 
be construed, as a devise 
or bequest to her separate 
use, as there was not e- 
nough to amount to the 
plain exclusion of the 
husband. Held, also, that 
the children of M. took no 
estate under this devise 
and bequest. bid. 


42. Where a devise of land, 
in a will made since the 
Act of 1784, Rev. St. Ch. 
132, Sec. 10, and Ch. 93, 
Sec. 1, is to A for life, and 
should he have lawful is- 
sue, then to be equally di- 
vided between his lawful 
issue, but should he not 
have lawful issue, then 
over, &c. Held, that A. 
took only a life estate in 
the land. Ward v. Jones, 
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the latter passed by this |}. 





400 
43, Where a testator di-) 














rected that his executors 
should sell any part of his 
real estate whenever they 
may think proper to do 
so “without any order or 
decree of the Court.”— 
Held, that this real es- 
tate, not being charged 
with the payment of debts 
nor being directed to be 
applied in that way, it 
could not be so subjected, 
in exoneration of the per- 
sonal estate, but could on- 
ly be resorted to, after the 
exhaustion of the person- 
al estate, for the purpose 
of discharging the debts. 
Graham vy. Latile, 407 


44. When giftsin a willare 


to “children,” the general 
rule is, that, when there 
are persons who answer 
that description, grand- 
children cannot take un- 
der it. . Ward v. Sutton, 

421 


45. A. devised all the resi- 


due of his estate as fol- 
lows, “to be equally divi- 
ded between Laney Har- 
per’s children, Sarah Jar- 
man and her children, 
Isaac Ward’s two chil- 
dren, Elizabeth & Laney, 
&e. and Winifred Wil. 
liains’ Koonce children to 
be equal in said residue 
with Laney’Harper’s and 
Sarah Jarman and her 
children, and my nephew 
Miles W. Spight to be 
equal with the. two 
Koonce children”—-and 
there were three of the 
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Koonce children. Held, 
that the Court could not 
strike out the word “two” 
‘in the bequest to Spight, 
but to effect the intention 
of the testator that word 
must be referred toWard’s 
children. bid. 


DOMICILE. 


}. The acquisition of a new 
domicil does not depend 
simply upon the residence 
of the party. The fact 
of residence must be ac 
companied by an inten 
tion of permanently resid 
ing in the new domicil, 
and of abandoning the 
former—in other words. 
the change of domicil 
must be made manifest 
animo et facto, by the fact 
of residence and the in- 
tention to abandon.— 
Plummer v. Brandom, 

190 
2. The length of residence 
js not important, provi- 
ded the animus be there. 
If a person goes from one 
country to another, with 
the intention of remain- 
ing, that is sufficient— 
and whatever time he 
may have lived there is 
not enough, unless there 
be an intention of re 
maining. 


EXECUTORS AND AD. 
MINISTRATORS. 

1, A creditor may follow 
the assets of a deceased 
person into the hands of 
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legatees, and of other 
persons claiming as volun- 
teers or fraudulent alien- 
ees of an unfaithful and 
insolvent executor. Bar- 
naville v. Threadgill, 86 
2. An administrator, ap- 
pointed in one State. can- 
not sustain an action 
brought io his representa- 
tive character in another. 
But where a person dies 
in this State, in posses- 
sion of slaves, then being 
in this State, the admin- 
istrator may sue for them 
in his own name and up- 
on his own legal title, ei- 
ther in this or another 
State, though they may 
have been removed out 
of this State before ad- 
ministration granted.— 
Plummer vy. Brandom, 
190 


3. An administrator in 
South Carolina of the es- 
tate of an intestate, whose 
domicil was in that State, 
cannot sue in this State 
an administrator appoint- 
ed here, to recover the a- 
mount of assets remaining 
in the hands of the latter 
after payment of the debts. 
Carmichael v. Ray, 365 

See Devises anp Lecacigs. 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 


1. Equity will not interfere 
with the operation of the 
statute of frauds, at the 
instance of either party 
to a fraudulent convey. 











rie, 
_ 2. Where a deed of gift 
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Ellington v. Cur- 
21 
is 
fraudulent against credit- 
ors, and the property 
conveyed by it is sold 
under executions at the 
instance of the creditors, 
the surplus in the hands | 
of the officer, remaining 
after satisfying the exe- 


ance. 





cutions, belongs to the 
donees. Williams v. A- 
vent, 47 
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ner, as intentionally to 
make another believe, 
that he has no right, or 
has abandoned it, and the 
other, trusting to that be- 
lief, does an act, which 
he would not otherwise 
have done, the fraudulent 
party will be restrained 
from asserting his right ; 
unless it be such a case, 
as will admit of compen- 
sation. Ibid. 


_ If, when a man is so| GUARDIAN AND WARD. 
drunk as to renderhiman, !- Where a guardian bona 


easy prey to the fradulent | 
designs of another, an un- 
fair advantage is taken 
of his situation to procure | 
from him an unreasona. 
ble bargain, a Court of 
Equity will interfere and 
rescind the contract, not 
on the ground of his drun 
kenness, but of the fraud | 
Calloway v. Witherspoon, 
128 
. Ifa woman on the eve' 
of marriage, and without 
the knowledge or consent 
of her intended husband, 
convey her property to) 
her children, it is a fraud | 
on his marital rights and | 
the conveyance will be} 
set aside. Goodson v | 
Whitfield, 163 | 
. A right can only be lost | 
or forfeited by such con- | 
duct as would make it, 
fraudulent and against | 
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Jide transfers to another, 


for a full consideration, a 
debt due to his wards, the. 
assignee is entitled to the 
same remedy in Equity to 
recover the debt, which 
the wards would have 


had. Newsom v. Neuw- 
som, 122 
Where a guardian ob. 


tains a decree of a Court 
of Equity for the sale of 
his ward’s land; to make 
him liable for any loss in 
consequence of such sale, 
it must appear that he 
wilfully practised a de- 
ception on the Court, by 
false allegations and false 
evidence or by industri- 
ously concealing material 
facts. Harrison v. Brad- 
ley, 136 


HOTCHPOT. 


See Devises. 


conscience to assert it.— HUSBAND AND WIFE. 
Devereux v. Burgwyn, 351.1. Though a husband may 


6. Ifone acts in such a man. 





assign or release the 
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wife's choses in action, or | 
convey ber expectant le 
gal interest in personal 
chattels, yet if he do not 
assign release, or convey 
them during the cover. 
ture, they survive to her 
or to her representative. | 
Weeks v. Weeks, | 111 
2. he deed of a married 
woman, without ler privy 
examination, is so entire 
ly void as to her, that 
even if an agreement be 
incorporated in it for her 
benefit, she cannot obtain | 
a specific performance.— 
Askew v. Daniel, 321 
3. The land of a feme covert | 
is sold by order of a Court | 
of Equity for partition: | 
the husband is entitled to | 
n life estate in the pro-| 
ceeds of the sale, in the 
same manner as he would 
have had a life-estate in! 
the land, if it had remain- | 
edunsold. Forbes v Smith, | 
369 | 
! 


See Fravps. 


INJUNCTION. 
See Pracrice. 


INTESTATE’S ESTATE. | 
1. A. purchased a tract of| 
Jand in fee, and died in | 
testate, leaving two in-| 
fant children, one of whom | 


died intestate and without 2. 


issue, leaving her brother | 
B. her heir at law. Bb. 
afterwards died intestate, | 
without issue, mother or 
brother or sister. In his 
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2 





lifetime, his guardian sold 
the land under an order 
of the County Court. B. 
left a paternal grand:fa- 
ther and maternal grand. 
mother, and also one pa- 
ternal aunt, and several 
maternal aunts, the chil- 
dren of the grand mother 
by a second marriage.— 
Held, that the land would 
have gone to the paternal 
aunt, if it had not been 
sold, and the proceeds of 
the sale, under our Act of 
Assembly, must go in the 
same way. Gillespie v. 


Foy, 280 
As to the personal estate 
of B., Held, that the 


grandfather or grandmo- 
ther takes tothe exclusion 
of the aunt. Ibid. 

The grandfathers and 
grandmothers, as to the 
personal estate, take e- 
qually. bid. 


JURISDICTION. 


. Abill, which is brought, 


simply to recover from 
the defendants a sum of 
money, paid for them on 
their account, cannot be 
sustained; this being a 
claim on which a Court 
of common law is compe- 
tent to give relief. How- 
ard v. Jones, 75 
Statutes, which merely 
give aflirmatively juris- 
diction to one Court, do 
not oust that previously 
existing in another Court. 
The jurisdiction of the 
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Court of Equity, or of the 
higher Courts, proceeding 
according to the course 
of the common law, is 
never taken away but by 
plain words or as plain|6. 
intendment. Barnevill 
v. Threadgill, 86 
3. As to land, where one of 
several tenants in com- 
mon has the actual ad- 
verse possession, claim 
ing the whole to be in 
himself, the other claim- 
ants must recover their 
shares in ejectment, be 
fore they can come into 
a Court of Equity for par- | 7. 
tition: but the rule is not 
so as to personal chattles, 
because one tenant in 
common of a_ personal | &. 
chattel cannot recover 
from his co-tenant at law, 
except for the destruction 
ofthe thing or its disposi- 
tion in such way that it 
cannot be had for the 


pornere of partition. — 
eeks v. Waks, lll} 9 


4. Where neither of several 
tenants in common has 
possession of the slaves 
claimed in commen, but 
they are in possession of 
another person claiming 
adversely, a bill in Equi- 
ty for partition cannot be 
maintained, until the ten- 
ants have recovered at 
law, although the person 
having such possession be 
made a party defendant 
to the Bill. bid. 

5. The jurisdiction of a Court 
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of Equity to give relief in 
the case of lost bonds is 
now too well established 
to be called in question. 
Carter v. Jones, 106 
A person who pays offa 
bond due to a ereditor, 
without the request of the 
debtor, express or impli- 
ed, cannot recover from 
the debtor at law. But 
in Equity he is considered - 
as the equitable purcha- 
ser,of the bond, and is 
therefore entitled to re- 
lief aguinst the debtor.— 
Ibid. 


In a bill for that purpose 
he may join the obligee 
to whom he made the 
payment. bid. 

A judgment creditor must 
shew that he cannot have 
satisfaction by execution 
at law, before he can call 
in the aid of this Court to 
subject any equitable in- 
terest of the debtor. Kirk- 
patrick v. Means, — 220 


. Where an execution had 


been returned nulla bona, 
and afterwards the debtor 
became entitled, by the 
death of a relation, to a 
distributive share of cer- 
tain personal property, 
which remained in the 
hands of the administra- 
tor, and to a portion of 
the lands of the deceased. 
Held, that the creditor 
could not subject the 
equitable interest in the 
hands of the administra- 
tor, until he had first en- 
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deavored by an execution ; 


at law to obtain satisfac: | 
tion out of the lands de-, 
scended to the debtor.— | 
Ibid. 
10. Where, under authority 
conferred by an Act of! 
Assembly, commissioners | 
are appointed by a Coun- | 
ty Court to lay off a 
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apply to a Court of Equity 
for an injunction to pre- 
vent the apprehended 
trespass. Howell v. How- 
ell, 258 


| 13. A Court of Equity will 


not interfere to prevent a 
trespass, except where 
the damage would be ir 
reparable. Ibid. 


County seat, &c., a Court 14. A, filed a bill, alleging 


of Equity has no power, 
on the complaint of rela-! 
tors through the solicitor. 
not alleging that any pri- 
vate irre mediable injury | 
is to be done to them, to, 
interfere with the pro-' 
ceedings of such commis- | 
sioners. Solicitor vy Mills | 

244, 
11. If such commissioners | 
ure guilty of any breach ' 
or omission of duty to-| 
wards the public, the! 
Courts of common law, | 
through the high officers | 
of the State, will afford | 
relief by a writ of man | 
damus or quo warranto.— 
Ibid. 
12, Where an executor had ' 
assented to a legacy of | 
personal property to A.| 
and delivered the proper- | 
ty to her, and afterwards | 
obtained an order of Court | 
to sell the property for’ 
the payment of debts of 
the testator, Held, that 
A’s right to the property 
was complete at law, that 
she had a full legal reme- 





dy for any injury, and 


therefore had no right to, 





that B. was indebted to 
him in a certain sum for 
which he had obtained a 
judgment by attachment, 
that B. had removed to 
another State and had no 
property in this State on 
which an execution could 
be levied, but-that he was 
entitled to a distributive 
share of an estate in the 
hands of C. an adminis. 
trator, and prayed that C. 
might be decreed to apply 
such distributive share to 
the payment of A’s. debt. 
There was no personal 
service ess on B., 
but he rought in by 
publication. . Held, that, 
as a decree would not be 
binding on B. in another 
State, and as therefore 
C. would not be protected 
by it against any suit that 
might be brought against 
him by B. in another State, 
to recover his distributive 
share, the Court would 
dismiss the bill. Yar- 


brough v. Arrington, 291 
15. In the case of lost bonds, 
the jurisdiction of Courts 
of Equity affords relief 
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more complete, adequate 
and perfect, than can be 
done by Courts of law, the 
former requiring indem- 
nity to be given to the 
alleged obligor against 
the bond. Deans v. Dortch, 
331 
16. In a suit in Equity to 
recover the amount of a 
lost bond, the Court re. 
quires the same degree of 
evidence as a Court of 
law does, and therefore 
the plaintiff must produce 
satisfactory proof, not on- 
ly of the contents of the 
bond, but also that it had 
been signed, sealed and 
delivered by the party 
sought to be charged.— 
Ibid. 
17. When A. purchased B.'s 
land at execution sale and 
the purchase money was 
furnished to A. for the 


benefit of B...Held that 
B. had an ble es- 
tate in the | Pegues 


v. Pegues. 418 
18. If one agrees by parol 
to buy land for another, 
and he does buy the land 
and pay for it with the 
money of his principal, 
but takes the deed in his 
own name, equity will en- 
force the agreement and 
compel him to make title 
to the principal. So of 
an agreement to procure 
a lease for another. In 
these, the statute, requi 
ring contracts for selling 
or conveying land, or leas- 
3 
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ing or agreéing to lease, 
to be in writing, does not 
apply. Hargrave «v. 
King, ’ 430 


LAWS or orazer STATES. 
Prima facie, without proof 


to the contrary, the Court 
presumes that a limita- 
tion over, by deed, of per- 
sonal property, made in 
another State, is void, be- 
cause the presumption is, 
the common Jaw prevails 
there. Griffin vy. Carter, 


413 
LEASES. 


A condition in a lease for - 


2. 


years or for life, that the 
lease is to be void, if the 
lessee assigns, is valid.— 
But a lessee under such 
a condition may associate 
others with himself in the 
enjoyment of the term, or 
may make a sub lease.— 
Hargrave v. King, 430 


LIEN. 


An equitable lien is 
neither a jus in re nor @ 
jus ad rem; but simply a 
right to possess and re- 
tain property, until some 
charge attaching to it ig 
paid or discharged. Webd 
v. Lyon, 67 

Where there was a deed 
in trust upon Jand and ne. 
groes for the. satisfaction 
of certain enumerated 
creditors, and another 
creditor obtained a judge 
ment before a justice a 
gainst the debtor and 





470 


levied on his interest in 
the property, but did not 
have the execution re- 
turned to Court and a 
venditiont awarded, and 
where the personal estate 
was exhausted in the pay- 
ment of the creditors se- 
eured in the deed, but 
there remained a surplus 
in the hands of the trus 
tee from the sale of the 
land. Held, that the levy 
of the justice’s execution 
on the land created no 
lien, so as to entitle that 
creditor to be paid in pre- 
ference to other creditors, 
who had received subse- 
quent assignments from 
the debtor. Presnell v. 
Landers, 251 

3. To create such alien and 

. enforce it, it is indispen- 

.. sable that there should be 
eflectual process, such as 
will enable the creditor 
to make a sale of the pro- 
perty. Ibid. 


LIMITATIONS, Srarvre or 
h. A person, who has re 
ceived negroes from his 
father or father in law 
under a parol gift or loan, 
is but a bailee, and cannot 
avail himself ofthe statute 
of limitations. Weeks v. 
Weeks, 111 
@. The Act of 1715 is no bar 
to the right of a legatee 
to have an account. Mc- 
~ Grawv. Fleming, 348 
8; The presumption of sat- 
isfaction or abandonment 
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under the Act of 1828, 
Rev. Stat. ch. 65, sec. 14, 
does not apply to the 
equitable interest of lega- 
tees and persons entitled 
to distribution. bid. 


LUNATIC. 


Where a bill is filed to set 
aside a purchase made by 
a lunatic, and, upon the 
report of the Clerk and 
Master, it appears, that 
the price given was not 
grossly extravagant, and 
moreover, that the lunatic 
has it not in his power to 
make compensation to the 
vendor, if the contract 
should be set aside, the 
bill will be dismissed.— 
Carr v. Holliday, 167 


MULTIFARIOUSNESS. 
1, Multifariousness consists 
in joining in one bill two 
or more distinct, grounds 
of suit inst the same 
or diff persons. Bed- 
sole v. Monroe, 313 
2. To support the objection 
of multifariousness be- 
cause the bill contains 
different causes of suit 
against the same person, 
two things must con- 
cur: First, the different 
grounds of suit must be 
wholly distinct ; and sec- 
ondly, each ground must 
be sufficient, as stated, to 
sustain a bill. Jbid. 
3. If the grounds of the bill 
be not entirely distinct 
and wholly unconnected : 
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if they arise out of one 
and the same transac- 
tions, forming one course 
of dealing, and all tending 
to one end; if one con- 
nected story can be told 
of the whole—then the 
objection cannot apply.— 
Ibid. 

. Where there appear to 
be two distinct objects in 
the bill, but the allega. 
tions as to one of them are 
so defective that no de 
erce can be had on them, 
the bill is not multifarious, 
so as to admit of a gen- 
eral demurrer to the 
whole bill : for the objec 
tion of multifariousness, 
in its very nature is, that 
the bill contains two dis- 
tinct causes of suit, in re- 
spect of each of which, as 
the bill is framed, the 
plaintiff may have a de 
cree. Ibid. 


. In stich a the proper 
course wouldlbe, to refer 
the bill to have it reformed 
for impertinence, or to de 
mur to the defective part 
of the bill, or to answer 
and insist on the defence 
as to so much of the bill 
at the hearing. Ibid. 


PARTIES. 

. Ina bill brought by a 
cestui que trust to recov- 
eran amount alleged to 
be due him, the trustee is 
a necessary party, in or- 
der that his legal inter- 





est may be bound by the 
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Carter vs Jones, 
196. 

2. It is a decisive objection 
to a bill, praying for an 
account of an estate and 
relief against it, that it 
makes married women 
parties without joining 
their husbands, Archt- 
bald v, Means, 230 


decree. 


3. The stating part of a bill 


ought to contain the case 
of the plaintiff, shewing 
the rights of the plaintiff 
and the injury done’ to 
him and by whom it was 
dene ; and, even then, the 
persons thus mentioned 
in the bill, as the authors 
of the wrong complained 
of, are not thereby made 
defendants, but only those, 
against whom process of 
subpena is prayed, as the 
means of compelling their 
appearance, or, under our 
Statute, publication in its 
stead. Ibid. 


4. But, where in a case-of 


this kind, the defendant 
does not avail himselfiof 
this objection by refusing 
to appear, but appears 
and demurs, the- Court 
will not give him costs. 
Ibid, 


5. Where a testator, after 


giving various legacies, 
direeted that the proper- 


' ty given to his wife should 


be sold and the proceeds 
remain in the hands of 
the —— for the bene« 
fit of A. during her life, 
to be furnished to fen 
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. There is no statutory 


‘ther firm can sue the oth- 


INDEX. 





time lo lime at his discre |2. If A. be insolvent, the 


tion, and at her death to 
be equally divided among 
all her children, and the 
executor paid off all his 
debts and the legacies ex- 
cept that to A. Held, 
that, in a suit brought by 
A., after the death of the 
executor, against his ad- 
ministrator, for an ac 
count and payment of leg- 
acy, the administrator de 
bonis non of the original 
testator was a necessary 
party Raby v, Ellison, 

265 | 





PARTITION. 


. When partition is made of 


lands held by tenants in, 
common, according to the 
provisions of the Statute 
of 1836, Rev. Stat. ch. 
85, sec. 23, the money, 
which is assessed upon 
any lot, to be paid to an- 
other to produce equality 
of value, is, by force of 
the Staute, a charge up- 
on the land itself, and fol- 
lows it, into whosesoever 
hands it goes. Sution v, 
Edwards, 425 


limitation, as a bar to the 
recovery of the money so 
assessed. bid. 


PARTNERS, 
Where A. is a partner 
in two distinét firms, nei 


er for an amount alleged 
to be due. Rogers v. 





Rogers, 31 


4, 


proper course is for the 
firm claiming to be the 
creditor firm, to charge 
him on his books for the 
amount believed to be 
due. Ibid. 


. If A. be insolvent, then 


the accounts of the cred: 
itor firm should be adjust- 
ed, and a bill may be 
brought by the remaining 
members of that firm a- 
gainst the debtor firm, to 
recover the amount due 
from the latter, after de- 
ducting what may be due 
to A, if any thing, upon 
the adjustment of the ac. 
counts of the creditor firm. 
lbid. 


PRACTICE. 


. Every bill must state the 


ground, upon which it 
asks the interference of 
the Court. It will not do 
to state gne, and prove 
another. “Russ v. Hawes, 

18 


. Care must be taken to put 


in issue in the bill what- 
ever is intended to be 
proved by the plaintiff; 
otherwise he will not be 
permitted to give it in 
evidence. Ibid. 


. The statement of the 


case and the prayer for 
voligifosethen, constitute 
the nce and substance 
of the bill. did. 


On a motion to dissolve 
an injunction, it is a rule 
now well established, that 
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when, by the answer, the 

intiff’s whole equity is 
denied, and the statement 
in the answer is credible, 
and exhibits no attempt 
to evade the material 
charge of the bill, it must 
be allowed. Perkins v. 
Hollowell, 24 


5. When a case is referred 


to a Clerk and Master, he 
must state in writing, in 
his report to the Court, all 
the testimony heard by 
him and upon which his 
report is founded. Fau- 
cett v. Mangum, 53 


6 It is the usual course in 
injunction cases, that all 
the parties defendant shall 
answer, before a motion 
can be made to dissolve ; 
but that rule may be dis. 
pensed with under pe- 
culiar circumstances, as 
where the party not an- 
swering is not charged in 
the bill with @ny particu- 
lar knowledge of the facts 
alleged, and the parties, 
who have answered, were 
so charged. Ashe v. Hale, 
55 

7. It is a general rule, that 
a demurrer must be good 
throughout, and that, if it 
cover too much, it must 
be overruled in toto.— 
Barnwell v. Threadgill, 
86 

8 The Court exprilibes its 
disapprobation of bring- 
ing forward in the plead- 
ings irrelevant matters, 
and interlarding bills and 
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answers with unavailing 
epithets, and with matters 
that have no bearing 
whatever on the contro: 
versy. Newsom vy. New- 
som, 122 


. The sale of an infant's 


land ought not to be de- 
creed by a Court of Equi- 
ty, upon ex parte affida- 
vits, without any refer- 
ence to ascertain the ne- 
cessity and propriety of 
the sale, and the value of 
the property. Harrison 
v. Bradley, 136 


10. The material facts ought 


to be ascertained and put 
upon the record, either by 
a report or the sending of 
an issue, and, after a sale, 
it ought to appear. in like 
manner, to be for the 
benefit of the infant to 
confirm it. bid. 


1. It would be hazardous 


to impeach confirmed ju- 
dicial sales, upon the 
ground of inadequacy of 
price ; and, if it can be 
done in any case, it must 
be a very strong one’ of 
deceitful practice on the 
Court. bid. 


12. Although it is the daty 


of a Court of Equity, 
when the real estate of'an 
infant is av under its de- 
cregmme irect the pro- 
ceeds to held as val 
estate, yet a husband of 
such infant, who has re- 
ceived the proceeds from 
his wife’s guardian, has 
no right to complain that 
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such course has not been 
adopted. Ibid. 

13. According to our prac- 
tice, under an order for 





INDSK.- 


amendment, the Court 
will not permit a supple. 
mental bill to be filed.— 
Thid. 


time until the next Term 17. In England, where ex- 


“to answer or demur,” the | 
defendant may demur to} 
the whole bill—without 
answering or pleading to. 
any part. May v. Smith. | 

187 
14. Where an appeal was) 


ceptions are filed to an 
answer to an injunction 
bill, the exceptions must 
be disposed of, before a 
motion to dissolve the in- 
junction can be heard.— 
Edney v. Motz, 233 


taken from the decision | !%- But in this State,owing 


of the Court on motion to 
dissolve an_ injunction, 
and the parties after- 
wards compromised the 
matters in dispute, this 
Court will not look into 
the merits of the case, for 
the purpose of awarding 
costs, but will certify to 
the Court below that their 
order must stand, and as 
to the costs of the appeal, 
will direct each party to 

ay hisown. Howell v. 
Howell, 218. 


15, Where a plaintiff has 
made a mistake in point 
of fact in his original bill, 
he may, by leave of the 
Court, correct that mis- 
take, by an amended bill. 
But where the facts ex- 
isted at the time the orig- 
inal bill was filed, and he 


discovers them_ after- 
wards, he can le a 
supplementabbill, but this 


will be dismissed on de- 
murrer. Murray v. King, 

223 
16. Whenever the same end 
may be obtained by an 





19. Where a 


to the shortness of the 
terms of our Courts, the 
practice is different, and 
the exceptions and the 
motion to dissolve must 
be heard together. Ibid. 


defendant 
moves to dissolve an in- 
junction, and the motion 
is refused, and afterwards, 
by permission of the 
Court, he amends his an- 
swer, he is at liberty a- 
gain to move the dissolu- 
tion. Ibid. 


20. When A. had been ab. 


sent and not heard from 
for seven yeafs, and on 
the presumption of his 
death, administration was 
granted to B, and B. 
brought a bill against C., 
who had been an agent of 
A., praying for an ac- 
count of what he had re. 
ceived as agent and pay- 


— of any balance in 


his hands, and C. in his 
answer stated, that from 
A’s. wandering habits, it 
was just as probable he 
was alive as dead; the 
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cause being set down for 
hearing upon the bill and 
answers, lt was held that 
when the Court decreed 
the payment of the mo- 
ney in C’s. hands, they 
might properly annex as 
a condition that before 
C. should pay it, B. should 
execute to him a bond of 
indemnity. Daughtry v 
Reddick, 261 
21. It is not proper in pray- 
ing for process to call it 
the “People’s” writ of 
Subpena. It should be 
the *State’s” writ of Sub- 
pena. Ibid. 

22. There is a difference in 
the course of the Court, 
upon an injunction tostay 
proceedings at law and 
a sequestation. In the 
former, the injunction will 
be dissolved, upon the 
coming in of the answer, 
if the equity of the Bill be 
denied fully and fairly, 
and a dissolution will be 
decreed. But inthe case 
of a gequestration, the 
right of the plaintiff to 
have the property secured 
during the litigation, does 
not depend upon “the e- 
quity confessed by the an- 
swer;” and the Court 
having secured the fund, 
will keep it secured, until 
the rights of thg parties 
are adjudicat unless 
the ghe application was 
improvidently granted, or 
unless, upon the the com- 
ing in of the answer, it 
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appears, taking the whole 
together, that the claim 
of the plaintiff is unfound- 
ed, or the security, which 
had been obtained, is un- 
necessary. McDaniel v. 
Stoker, 274 


23. When a bill is filed, to 


set aside an instrument 
on the ground that it was 
executed by mistake or 
accident, the nature of 
the mistake or accident 
must be set out with cer- 
tainty in the bill. Ea- 
ton v. Willis, 335 


24. Exhibits do not make a 


‘part ofa bill, but area 
part of the proof, and can- 
not aid defective state- 
ments in the bill, any 
more than any other part 
of the proof. Ibid. 


26. After a bill has been dr- 


pending for some time, 
testimony taken, and the 
cause set for hearing, and 
transferred to this Court, 
a petition will not be 
granted to a defendant to 
have the cause remanded, 
so as to bring before the 
Court grounds of defence, 
not properly or sufficient- 
ly set forth in the answer, 
and to take additional tes- 
timony: especially when 
the@sobject is to introduce 

r, which is the sub- 
ject of @cross-bill, and to 
get rid of the plaintiff’s 
claim, not upon the mer- 
its, but upon a matter, 
which is in a great degree 
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technical, Doggett 


Hogan, 


v. | 
340 | 


26. A motion to remove or 


discharge a sequestration 
does not stand upon the | 
footing of a motion to dis. | 
solve an injunction, in the | 
ordinary case of aninjunc 

tion to stay execution up- 
on a judgment at law.— 
The Court, having secured 
the fund, will keep it se 

eured, pending the litiga- 
tion, unless the applica- 
tion was improvidently 
granted, or unless, upon 
the coming in of the an 

swer, it appears, taking 
the whole together, that 
the claim of the plaintiff 
was unfounded, or the 
security unnecessary.— 
Griffin v. Carter, 413 
. Although a Court of 
Equity will not adjudicate 
upon a legal title, yet it 
will take notice of what is 
necessary to constitute a 
valid legal title, when its 
aid is asked for, upon the 
ground of the legal title, 
and will require that the 
party should come for- 
ward with fairness and 
shew a title, which, prima 
facie, is a good one. Ibid. | 


SEQUESTRATION. 
See P E. 

EE RACTIC > | 

STATU BES. 


1. Under the Act of 1833, | 
chartering the Bank of 
Cape Fear, the tax of 
‘twenty-five cents, on each | 








2. 
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share of stock owned by 
individaals, is payable 
out of the general funds 
of the Bank, the State not 
being entitled to any ex- 
emption from such tax in 
the distribution of the 
dividends. Atto. General 
v. Cape Fear Bank, 71 
Where, by the penning 
of a statute, its meaning 
is rendered doubtful, long 
usage is a just medium, 
by which to expound it; 
upon the maxim, that the 
“jus et norma loquendi” 
are governed by usage.— 
Ibid. 


. But, if such usage is con- 


trary to the obvious mean- 
ing of the words of the 
statute, it is not to be re- 
garded. Ibid. 


. Where the words are 


doubtful, and the usage 
has been acquiesced in by 
both parties for a long 
series of years. it is con- 
clusive. Ibid. 


SURETY. 


. For any sum, which a 


surety for the price of 
land, purchased by an- 
other, has paid or is lia- 
ble to pay on that account, 
he has an equity to be 
re-embursed or exoneras 
ted by a sale of the land ; 
and to that end, he hasa 
righ®¥o file his bill to pre- 


vent a conveyange to the 
purchaser by the vendor, 
who has kept the title, 
as a security for the pur- 
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chase money. Smith v. 
Smith. 34 
2, Where'the plaintiff in his 
bill claims against two 
defendants to recover as 
surety for both, alleging 
they are both principals, 
he cannot have a decree 
against one of them as a 
joint surety. Howard v. 
Jones, 75 


. A creditor is not bound 
to a surety for active dili- 
gence against the princi- 
pal; for it is the contract 
of the surety, that the 
principal shall pay the 
debt, and it is his business 
to see that he does. There- 
fore forbearance merely, 
the omission to sue, or af- 
ter suit, to take judgment, 
or to sue out execution, 
although it may be from 
the wish not to distress 
the principal, and the 
consequence of communi- 
cations from him, and al- 
though the creditor may 
not inform the surety of 
the principal’s want of 
punctuality, will not dis- 
charge the surety. Pip- 
kin v. Bond, 91 


4, But if the creditor parts 
from a security held by 
him, either for favor to 
the principal or from an 
other motive of bad fait 
to the surety, or, without 
the privity of the surety, 
makes a contract with the 
debtor ‘for forbearance, 
so that he cannot right 


uw 





fully sue him, and thus)}1. Where land was devised 
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disable himself to receive 
payment from the surety, 
and transfer to’ him his 
securities at any moment 
the surety may require it 
of him, in such cases he 
discharges the surety.— 
Ibid. 


. For while the creditor is 


not bound to diligence, he 
is bound not to increase 
the risk of the surety by 
any act of his; and if he 
does any thing that has 
that effect, he can no 
longer look to the surety. 
Ibid. 


. In an application by a 


surety to a Ceurt of Equi-- 
ty for relief, in a case of 
such forbearance, it is not 
necessary for him to set 
forth or prove what dam: 
age he has sustained or 
whether he has sustained 


any. Ibid. 


. Delay, merely, by the 


creditor, to sue the prin- 
cipal debtor, does not dis: 
charge the surety. Carter 
v Jones, 196 


. A. having a jadgment a- 


gainst B. as principal, and 


.C. as surety, C. without 


the consent of A. has an 
ee issued & — 
upon B.’s property. A. 
has a right Po withdraw 
the execution and dis- 
chargé’the levy, without 
making herself liable to 
C. Forbes v. Smith, 369 


TRUST. 
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to a trustee, in trust “for 
the sole and separate use 
of A. B.,, until such time 
as the then existing debts 
of her husband should 
have been by him d's- 
charged and satisfied, and 
in that event to be con- 
veyed to him;” Held. 
that, when the husband 
died without having dis- 
charged such debts, the 
equitable fee simple res'- 
ed either in the said A. 
B or in her for life, and 
after her death in the 
heirs at law of the testa- 
tor; and that, in either 
case, the purchaser of the 
land, sold under a decree 
of a Court of Equity, to 
which the said A. B. and 
the said heirs were par 
ties, acquired a good title 
in fee Ashe v. Hale, 55 
2. Where a debt, intended 
to be secured by a deed of 
trust, is not correctly de- 
scribed inthe deed, though 
the creditor by identify 
ing it may recover it out 
of the trust fund, while 
that remains; yet if the 
trustee has boya fide paid 
out the trust fund to dis- 
charge other debts, with- 
out any notice of the mis- 
take by the creditor to the 
trustee, the creditor can- 
not make the trdstee per- 
sonally responsible. All. 
mand v. Russell, 183 
3. It is the nature of a trust 
to be subject in equity to 


the same rules, as to its! 
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acquisition and alienation 
and the succession to it, 
as the legal estate is.— 
Hence those persons only, 
who may purchase and 
may purchase and hold 
the equitable. Atkins v. 
Kron, 207 


VENDOR AND VEN- 
DEE. 


1. A Court of Equity wil! 
not compel a purchaser to 
take a title substantially 
defective; but it is the 
privilege of the vendor to 
complete his title, and 
this he may do at any 
time before a decree, pro- 
vided there has been no 
unnecessary delay. Wes- 
tall v. Austin, 1 


2. The purchaser will not 
be permitted to deprive 
him of his right, by fore- 
stalling him. If he per- 
fects the title, he has got 
all he bargained for, and 
can ask from the vendor 
nothing more, than the 
expenses he has incurred 
in removing the defect. 
Ibid. 


3. To support a bill of in- 
junction by the purchas- 
er of land against the ven- 
dor to restrain the collec- 
tion of the purchase mo- 
ney, upon the ground that 
there were prior liens up- 
on the land (as, for in- 
stance, for taxes due,) the 

laintiff must set forth in 
is bill, as nearly as he 
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can, the amount of such 
liens; and where he al- 
leges he gave more for 
the land than he other- 
wise would have done, in 
consequence of misrepre- 
sentations made by the 
vendor or his agent at the 
time of the sale, he must 
set forth what he believes 
to be the amount of the 
injury he has sustained 
by reason of such misrep- 
resentations. Ashe v. 
Hale, 55 

4. Where a purchaser is en- 
titled to compensation 
merely, he cannot enjoin 
the vendor from collect- 
ing the purchase money, 
or at most he can only en- 
join him for the sum 
which he alleges distinct- 
ly in his bill to be due to 
him for such compensa- 
tion. Ibid. 

5. Where a testator direc- 
ted land to be sold by his 
executors and the pro- 
ceeds to remain in their 
hands, and they to pay 
interest annually to A. du- 
ring her life, and the prin- 
cipal after death to her 
children, Held that a bona 
fide purchaser from the 
executors, who had -paid 
them the purchase mo- 
ney, was not bound to see 
that it was properly ap- 
plied to the purpose of the 
trust. Hauser v. Shober, 

; 357 
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6. Either upon a trust or a 
charge to pay debts on 
land directed to be sold 

* by an executor, a pur- 
chaser is not bound to see 
that the purchase money 
is applied either to the 
payment of the debts gen- 
erally or to the satisfac- 
tion of legacies out of the 
surplus, after the debts 
are paid. Ibid. 


WASTE, 


1, A husband is dispunish- 
able for waste, because, 
while in the possession, 
he is not tenant for life in 
his own right, but is seised 
with his wife in fee in her 
right. But the assignee 
of the estate of the hus- 
band is liable for waste, 
because his seizin and 
possession are several, 
and he is strictly a tenant 
for the life of the husband. 
Davis v. Gilliam, 308 


2. Though a tenant for life 
of land, entirély wild, may 
clear as much of it for 
cultivation, as a prudent 
owner of the fee would, 
and sell the timber that 
grew on that part of the 
land, yet it is waste in 
such a tenant to cut down 
valuable trees, not for the 


yd sates improving the 
Tait » but for the patbese 
ofsale. Ibid. 














